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dpl; THE STATE vs. CANATOO,
& A CHERONLE INDIAN,
Committed to juil upon a churge of digging
Vo gold in thut part of the Cherokee Nation not
as yet ceded but attached to the county of'
Garrnelt, for the purposes ef cicil and crimi-
Iu“ nal jurisdiction,
he | ppg prisoner was brovght vp by Habeas
TC L Corpra, aud his diselarge woved for upon
”.Vi grounds. 15t Defect of commitment. I
urs ' 2d. There was no law making the offence cri-
rf" tminaliand Sdo 1 there was, 10 was contriny to
: .:rl existing treaties, aud thercfore contrary to the
ot i()n:mn(ulinn of the United States,
M Phere is no foree in the ficst objection, and
W consequently it needs no consideration. In the
he a@d the Conrt admits there is some room to
'9‘: doubt.  And here it will take oceasion to gay |, e
Full it s tiis s o veey important question, in- [, 4
"°: volving rights of the highest character, both |,
D€ g relation to the State and the Indians, and ], Z';
’:z as there should exist the utmost harmony be- | | Vi
| tweenthe Legislative and Judiciary branches of |, i
20 government, both aiming to discharge, with fi- wii
delity, the high obligations committed to their ! | u
trust, and seeking to accomplish 2 cammon |
objeet, the wellare of the community, it will
he strictly proper and evinee a becoming
respect fo rthe Legislature, for the Court to re- | G
fer the act back to that body with its views can- |, i
didly expressed, on both of the last mention- |, b
"8 ed points, with a hope that such a course may wil
prevent any (uture collision.  And thisis con- |, s
sidered the more discreet and necessory, as |,
this case, under its present arangement, iy “(f‘
not of such pressing urgency as to require o il
hasty decision. law
Upon the 2d ground then it will e necessa- l’e-l
ry to bring the act of the last Leg ure into lr
view. The substance of its caption is * (o
B2 Htake possession of the mines within the Che- his
rokee nation. and to punish any jierson or per- u's
sons who may be found trespaseing upon said r.|l|
mines.”
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:hl The preamble of the law nsserss that the :-?:1']
l:r mines *are of right the property of Georgia® |

and states that ** great waste has been com- ul
mitted by the trespasses and intrusions of num- |
berless citizens of this and other States, in '.’]
lid digging, taking and carrying away large quan-

tities of gold from said mines—for remedy
whereof, Be it enacted &e.” The 1st sec. (9"
MY | authorises the Governor to tike possessios of | 1
the mines and to employ a force to protect
them ** from all (urther trespass.””

Thes2d sec. appropriates a certain sum of |
‘meney to~garry inta.effect the foregoing sec-
tion, and the 3d sec. declares that *for the
*hetter securing said mines from trespass, that .
if any person or persons shall be guilty of i
“digging for gold, silver or other metal upon G‘y'
st gaid mines, or who shall take from or @y | ol
“away any gold, silver or other metal from any <
soof the said mines, unfess auihorised by daw,
+ he, she, or they shall be guilty of a misde- ‘
“meanor, and upon conviction thereof, shall pos
wbe sentenced to hard labor in the Penitenti- | "V
wary for and during the term of four years," “:;'

The 4th and 5th sec. inflicts a like punish- “
the | ment upon any person who * shall employ any "f;‘
elt {white man, Indian, negro or mulatto 10 dig ov | ™"
\ea- | carry away any gold, and provides that the act | "%
nre lig nat to be so construed 0s to confine a slaye
| to |in the Penitsntiary.

. The 6th sec. confiseates all slaves and other | ™
re- fproperty employed in trespassing on said
- fmines, and the proceeds of their sale to be
ted | paid into the Treasury. 'The above is an a-
us fnalysis of as much of the law as is necessary
hat | for"our present purpose.  Thongh the cap- [PV
a-|tion is a general one, and applies to all per-
er. (sons, yet it is contended that it refers only to
OSt{ trespassers, and that as the word trespe
tit\legal and lechnical term, it must be receiv s
according to its legal meaning. * Trespuss | "F
art | (snys Blackstone.) as relates to land, signifies
re- fnomore than an entry on another man's ground
ti- | without a lawful authority and doing some da. | bet
ri mage, however inconsiderable, to lis real pro- | an
ost iperty.”  And it watters not whether the per- | rig
nY {son in possession is * landlord or tenant” wiie- | sul
e [ther he has an *absolute or qualified proper- 1 wh
% |ty" in the premises, either has his right of ac- | oi
tion against his trespasser, consequently no ‘I cru
¥S« [man can be a treaspsser upon land of which [tin
er-he has the use & posseesion or which belongs 11’}
me |to him absolutely or for a limited ime.  Then ; lan
~ iapplying this dactrine. it is said an Indian can- | fec
hut | not he o trespasser upon lands of which it is | the
ear | acknowlrdged, by treaty, he has the full, free | s¢l
vas Land ondisturbed possessinn. 'fur
he Again, it is contended that in aid of the a- | up
ver hove prineiple the preamble of the law is very | she
st if not conclusive. Tt states that great | toc
1y- |waste have been committed by the frespusccs il
ar- tand vintrusions of whom? Not the Indiane,... | alh
ery [but numberless citizens of this & other States,” | 20!
uih Now fudiiis are nol Cuisens and never have | 10
his | heen so covsidered.  The preamble proceeds |of-
ide 1o declare, “for rercedy whereof'-- What mis- | sis
leiel is to be reneediad 7 The tresposses and | the
me | intrusions of (umberless citizens of s and | the
W ather Euntes upon the mines," Then vomes | 1%
tithe caseling clanse which stateg * for the het- (suf
Y [ter securing said mines from trespars, all per
od | sons guilty of digging go!d shall incur the a- {an
Wl foresaid ponalty, * unless authorised by b 10 | wiv
besldig. Now here is room to contond again, that 2
Xi= i wak Creapaen in its legnl sense, the Legisha. | dis
A ure Intended to punish, and that s it was woll | the
les [ known a0 one conld by any possibility, ac- law
wh | cording 10 existing laws, be *authorised by |wh
et aw' o dig for gold bat the Indiany, they ha- |lne
. {ving the constant and uniform low of treages jHO
For|as well as the inteseourse law of the United [do
ally | Biates to protact them in the possession of |
o1 | i uneeded lands, the ahave exjpreasion tin
890 [intonded as o saviog iv thoie behallc 10 s | the
V0 L hoen urged and same (aets stated, which oe
« 10 legere § ot the e o of of the law, th explain
Sl e remsom of the abere previse, bt i presame |
if T ovrew une Snows that Conete nf fusties ran
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t not travel out of the Jaw for any explnnntionsl

> (of its meaning: it would go to establish the ! ral
t|manstrous practice of ascertaining the sense | th
.| of the Legislature by aral testimpoy, and there- | w3
1[by place the laws of the land in the most du- | is
l{brous and fluctuating condition, | 8ic
| '
|

Again it is asked, if the above seetion was | I |
intended to embrace cvery person who should | jus
dig gold, where was the necessity of the 4th | wh
| section which imposes the same penalty up- no
Jon any persog who should employ a white | tra
-lman. Indian, negro or mulatto to dig gold 7{to
1 it is contended that these fonr deseriptions | ow
of persons were excepted from the pmmh( of uu
the third seetion becanse the white wan allud- | lar
ed to was one who should not be n citizen of | be.
this or any other State, hut who eliimed the | the
Avights of an Tudian as a descendant, and there- [in
fore fur grester particalarity common to the fof
law, was deseribed as o white man, "That to | ori
femploy him or the Todinn should be o crime | do
Hia the employer, for i it was eriminal in them | (2
to dig gold no one can or will believe they | co
would suffer themselves to be employed in ijan
business that would send them to the Peaiten- | an
tinry.  And this idea is much strengthened by | wi
the fict that there is an afier provision which | wi
exempls slayes from Penitentiary confinement | gr
and subjects them to confiseation, as an uddi- | th
tional punishiment to the employer, or

These are the doubts thrown around this [ he
law, and the Court is called vpon to remen- | 37
ber the rule of construction to be found in the
Einglish law, which is oor Law, and which if
it ever existed in any country, oneht to exist in
this boasted land of liberty, viz: 1t was one of
“tire Jaws of the twelve tbles of Rome, that
*whenever there was a question hetween li-fny
“herty and slavery, the presumption should be | lay
*on the side of liberty. This excellent prin- | lin
“eiple our law has adopted in the construeti- | ce
*on of penat statutes, tor whenever uny am- | sn
* biguity arises in a statute introducing a new | mi
 penalty or punishment, the decision shall be |inc
“on the side of lenity and merey @ or in fa- [ ves
*vor of right and Lberty: or, in other words, {if
*the decision shall be sccording to the strict | by,
1 letter in favor of the subject. And though'| wo
[ the Judges in such cases mny frequently | his
*raise and solve difficulties contrary to thej
*intention of the Legislature. yet no further| the
“inconvenience can result, than that the law | th
*remains g it was before the statate,  And|ne
“itigmore consonant to the principles of Ti- ) th
“berty, that the Judge should acquit whom | be
sthe Legislator intended to puaish, than that he | we
“should punish whom the Legisintor intend- {1 «
*ed to discharge with impunity.”” 1 do be- | th
lieve it was the intention of the Legislature (ed
to bring the Indians within the penalty of the | of
law, but 1 candidly own I arrive at this be- | th
lief more from my knowledge of the history | tin
of its passage, than (rem the law itsell, and  ne
that to one entirely unacquainted with that |no
history there would be much ambiguity in its | rat
ftrue object. sel

Believing then as I do, and that the Legis-| Tl
lature haw perhaps vot given the subjeet that | e
| full and deliberate investigation which belongs | att
to Courts of justice, and which their suppos- | my
ed knowledge of the Constitution, laws and | p!
treties of the land, and the constant and fa- | ta
miliar use of legal principles in expounding | gc
the same, enables them to bestow on such|th
/ questions, I will proceed to present my opi- | of
.| uion on the 3dgground for the future consider- ! te

ation of the Legislature. i
‘| To the beginning of this investigation I Tay [In
!down the following principle that there never

have been but two ways of acqniring Indian
| bdtnds —by force and by gagrhose. 1 add, his-|a
tory does not furnish a single instance wiere
one foot of Indian lands has ever been taken
by force, by the United States, especinlly by
Georgin, and this redounds greatly to the cre-
dit of the settlers of America, for Vattel, the
best writer on natural Jaw observes, **that the {1,
| cultivation of the soil was an cbligation im-| A,
| posett by natare upon anhind, and that the | 4.

human race could ot well subsist, or greatly | ¢
1 multiply, if rude tribes, which Liad not advanc- ne
_led from the hunter state, were entitled to elaim | g
and retain all the boundless forests throvgh r

»
|
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| which they may wander.  If such people will
usurp more territory than they can subdue and (f,
cultivate, they huve no right to complain it a} o
< nation of cultivatorsputs in a claim for a part.* | g,
—38 Kent's Cim. 812 and Vat. 1, b, sve. 81, [y,

Vattel forther adds, ** people kave not then |4
deviated from the views of nature in confining | 4
the Indians within narrow limits,"" but praises
the muderation of the American settlers for ]
purchasing from the Indians what they had a
right to take by force. Al that the first dis- [ o
coverers ever claimed was the right of empire, { oy
and the ultimate right of duminion over the 1y
Terrttory which they took the pussession of in
right of their sovereign, and as against all 0-] ¢
ther nations this right was rigidly enfurced.

This right of empire or of government has! Co
lbf't‘n fairly deduced into the State of Georgia,
| and I consider that question as at rest.  Thejeo
| vight of domain ot soil is also in Georgia, but| pa

subject to a claim or title of the Indians|sw

which must be extinguished in some way or | sa
jother before Georgia's absolute right will ue-{ the
| erue.  The guestion is, how is this to be ex- ) bit
| tinguished ? qls itto e by foree or by pnrehase? | co
; 1 by force, is the Court to understand that the | so
, L law of the last Legislature is intended 1o ef-{ un
_!fect that purpose 7 Is it to understand that | of
; | the State renounces the poliey pursued by her-| lix
» | xelll her sister States and the United Srates, | it
fur the last three cenfuries, and throws herself| es
tapon the original right which Vartel adniits | te
¢ (she had at the discovery of Ameyica, and that! of
t | too, where the reason for that right hns almost | ra
g 11 not entifely ceased 7 Will the State urge, [ ¢
f :nm-r gronﬂfy advancing in science acd eivili-ieo
+, zation, and what is still better, in the know- | of
< Nedge of jnet and eqonl laws, that by reason ! tai
s |of its crowded population it is unable to “*sub- | St
. (sist and multiply” witheut this Jand....that | an
] these * rude tribes have not advanced from | mi
| lthe huoter state’ and usurp more territory than i e
, /1% necessary for their subsictence, or are not af
Lsufficiently confined within ** narrow limirs 7' | and

This court does not consider this law to be | nat
an aet of force, but is founded, no dauby, in ] sto
L what the Legistature fonestly believed (o e/ the
o right aequired, somewhere hetwoen the first| T
.| discovery of the country and the passage of cen
| the uel, either in thesforee and effeet of the ! ate
laws of Girout Britain, over that people from{ It
whom we oLtalfed the country, o in our own | in
Iuns, teaties and compacts, sinee by neqoisl- | en
Nion, It i thea under thiy view we narcow | pn
| | down the consideration of the question, e
|
.

Aud first, iF e Judinns haes o titde to ox- ! we
tagnish. what 1 that ditle ! § shall consider

o fthe question andi” & twasfold ws Yo ﬂ

What port or portiow of woe tand the o't

o L rght o0 enjoy under thelr tiele ! of

| 34 Wheot 1 the mattes and Bueat'nn of the's | all
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ns|  An idea prevails that the mines and mine-
1! rals of a country are separate and distinet frem
e | the interest of the land, and that the former al-
a- ways belang to the sovereign. Now nothing
u-|is more erroneougeand this mstake has ocen-
sioned all the difficulty. T candidly own that
5| 1 Tabored under it mysell and granted an In-
d | junction with a view to settle the questior-. bt
h|when 1 came to examine the subject, I fonnd
)- | nothing to support such an-idea; on the con-
o | trary I found every thing which was calenlated
1] to satisfy me I was wrong. Not desiring my
1s [own views, by any meaos, o be conlnle!qi s
of | wuthority, I shall speak whenever ¥ can in'the
I | language of the law, as given to us by the
of | best and most approved writers. Justice Kenr,
u‘!lhl'rpl'nre. says, ** it is a fundamental principle
- in the English law, derived from the maxims
el of the feudal tenures, that the King was the
o | origial proprietor of all the Jand in the king-
e | dom, and the true and only source of title.
m | (2 Black's. Com. 51, 58, 08, 105. In this
v | country we have adopted the same principle,
and applied it to our republican government;
i-{and it is a settled and Tundamental doctrioe
iy | with us, that all valid individual title to huid
h | within the United States, is derived from thig
nt| graut of our own local governments, or from
i- | that of the United States, or from the crown,
or royal chartered governments established
here prior to the revolution.” 8 Kent's Com,
370, and the authorities there ciled.

Now what is land ? **In its legal sinnifica-
| tion, (says Coke and Blackstone,) land hilth
an indefinite extent upwards as well as down-
[{wards. Upwards, to * the sky" is the maxiin
it | of the law, and therefore po wan may erect a-
i- [y building, or the like. to overbang another’s
o land 5 and, downwards, whatever is in a direct.
1= (line, between the surfuce of any land and |h9
i- centre of the earth belongs to the owner of the
1- | surface, ns is every day's experience in the
w! mining countries.  So that the word © Jamd””
¢ |includes not only the face of the earth, but e«
- [ very thing under it orover it.  And therefore,
5o (i @ man grants all his Jands, he grants there-
't | by, all his mines of metal and other (ossils, his
Ir{ woods, his waters, and his houses, as well us
y | his fields and meadows.” 2 Black's. 18,
ef By the foregoing doctrine it will appear thiat,
er| the State as the ** original proprietor” of alt
w | the lands, held not only all the mines and -
i | nerals, Lut every thing else that is included in
i-|the term Jund. Originally they have neyer
m | been separated any more than the woods and
ie fwaters have been separated from the soil, and
I-{ I defy the production of any authority to prove
c-|the contrary. Eut whenever the Crown grant-
re(ed its Jands, if it chiose to make a reservation
ieof the mines and minerals upon the face of
e-{ the grant, it had a right to do g0, and from that
v {time they became separate and distinet, ard
i never before,  And all the mines and minerajs
it |now held by the King of Great Britain, sepa-
ts | rate from the lands, is by virtue of such re-
servation at the time of granting his land,—
s-| This is the case with regard 1o some of the
at ) lead mines of the United Etates, and this was
15| attempted by an act of Georgia in 1825, but
s-| meeting the decided disapprobation of the pee-
1d | ple it was shortly repealed. 1 have no hesi-
a-| tation in saying that the State holds just aw
g | good a title to the Indiap lands as it does o
ch | their mines and minerals ; that it is by virture
)i- | of the former it has any right at all to the lat-
-1tery they are inseparable. If they were distiver
rights while the land isin the possession of the
iv [ Indians they would remain so after the State
¢r | aequires the land from the Indians, for there
n | is nothing io that act that unites them, and,
o-1a copsequence would be, when; slfe grant-
efcd out her lants to hel cftiZens, the mines
1 and minersls would not pass. even though she
¥ | made no reservation in the grunt, and this we
:- | all know is not the case.

{1 have looked in vain for any histotieal facr,
'¢1in relation'to the discovery and seftlement of,
| America, for any reservation of the mines and
'¢| minernls to the scvereign, scparate and apart
'Y | from the territory itself; indecd there could be
-1 no reason for such a distinction, for ae before
™| observed, the whale empire ond domain belong-

d to the discoverer. No Charter, Proclamna-
M fion, law or pablic document, contains any
(d 'mention of sueh reservation. 1 therefore eon-
clnde that whatever right the Indians hold to
their land, they hold the same right 10 every
* | thing which falls within its legal definition, and
°0 | this brings us to consider, secondly, the ga-
'E | ture and duration of their title.
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¢! 1In considering this head, I ghall prestns
OF | theee views of the subject.
7 1st. In what monner their title was resper-
>=led by Great Britain, the discovering rativu,
¢ {and from whom Georgia obtained the cour.-
'y try.
" 2d. In what manner Georgia has respeefid
7~ | it since its acquisition.
And 8d. How it has been respected by fie
15/ Courts of Justice.
a,| 1st. We have already shewn that the dis-
ie | covering nation had a right to take by force.a
it | part of the eountry, such as would strictly an-
15 | swer the exigency making such foree neces-
or | sary, but that nothing would justily the takin g
o the achole of the country and leaving its inha-
bitants to perish.  That though they mightpe
7{ confined in ** narrower lilnils,"dyﬂ there wére
some limits to which they wonld have a right
under tlie laws of mature, free_from the righe
of faree. Wkhether they are now within these
limits, it is not fuy istention 1o enguire, though
it is well worthy of humane consideration.
Mf| especially as they are receding from the ** hun-
ts | ter life,” which originally justified the seizure
at!| of their lands, and approaching the agri -
stiral condition, which brings them within
o, | “eurse” of their ereator, and entitles them, in
i-1 common with the rest of mankind, 0% portion
v-{ of the earth, (or thi®: sopport.  Rut Great Byi
n ! tain never took one (oot of their laud by A
)-| 8he chose the rather to adgpt n more eolarged
at { and liberal policy. aud waving tho right as ad-
m | mitted by Vatel, resulting, s he said, fram o
ni * celebrated quostion to which the disgoyery
ot | of the new world had principally given ¥ise, "
| and was therefore mnew doctr'~e in the lawer®
e | nations, she reposed homedf opon the jaw as jr
n | stood previows ro this new prineiple, and ok
¢! the conntry subjeat to the right of conqups:.
t| This right as exory one knows eonfors upon the
| conqueror only the empire and the unm_n
e !ated domain, but vat';;mpmy s —
ni 1t s true the In i:m : not hold their lonedw
n|in private t, that they anjoyed them in
I | eommon ; '&h Grent Britain, gramly to
W pratse of her justice and hamanity, ‘chose to
[vespeer them m thas \3’& and
¢+ ! we find o statement of the Provi
..“...um':.‘:mm 0 the tade -~
1.} Landon, not e Englishmen was sei -
uthel w s district whim thdion Oolooy
{ was ..'u

o e




tiem tire himjis myudioned i ie trgaly,” L=l
cept the charters which granted nly(}mvgin to ! th
Oglethorpe and his compang, this is the fiest |t}
instrament arcompict hetween the whites and | by
the Grorgin Indians, and what does it imply? | b
Does it not incontestibly shew some kinll off +*
right in the Indians, 11 Savannah and the | b
Aurronading conntry was bonght, is it not proof | 1
that the setler had “title, aud if ke o title to | o
that which was sold did he not retain a nthe o 1!
that which he did not el 2 IF beture (
thorpe landed, while Georgin * was then all

vovered with woods," and in the exelis e s 0
session of the Tadians, they had mues wiieh

they then nsed or might hace gsed o dobna 'Y
Ul within the eession n be to Oub b, "|
does any one believe that e could by virtue of i i

this treaty. there being no oder instriment in
tie way, have resteamed the Indians from the!
use of those mines ! I think no one can an- |
stverin the afficative. Then fron that day to |
this, where is the treaty that T4 upon any other |
footing ! 11 the Lndians Dol the right, hen ¢!
whare have they lost at? - Oreletharpe, within -
his coded terr aad with his company v !
dog ]IiSJ{illg'\’ charter, was s mach the o
veeament of Goeorzia, as Gearginnow is undee 'y
s presont constitution, and i e conlid ot di- | e
vost the fedians of their viehit to die o0l
Jheir land<, noteeded o b, how can Geor
s do o qe now with no higher righey, fodend !
with preet sontfar ritht ) W have naly
tearry G W preseat government back to
that tima a1 leave ont all the treaties we b
biad with e Todims sinee, and we e ;u-v--? i
ciscly the queston abuve stated. Deriving ' ap
onryight from Great Britan, e donot protend | th
1 el any berter title than she bl unle o it
ind it 15 the gening of ahlies to he|ae
graapin e than Monarclws, o prveiple 113
trast, that will neves be admitted, Pheatove |1
reasouing thea shows a time wieen the hidins l"
Lada right to the gol] feand o their Tand s it g,
thiey bave lost that right, 10is coptainly inenm |
hent upon the party who says he has aeqared y i
it to shew the deed by which it liis passed. s
T eanfess 1 have looked for it invain. in

The next distinctand publie evidenes of res- | v
,'u ret for the Inc g

an title o the part ot G :
Reitam i to be found in the Xina's procian- | :h
tion of 1763—=Ttis as lluwsy  Whereas it | f-
just and reasonable and esseytiad 1o vue e |
est, that the severnl nations oc todes of Tadi
a3 with whom we are coanceted, and who | ex
bve under our protection, shos!d not be mo- |
tested or distarbed in the possession of soeh |t
parts ol o.ar dominions and tericorios as, ant | ©
having been ceded, or purchased by us, are ro- (I7
seeved o them, orauy of them, as tieir lonat- |
ing grounds s we do Gierefire declace it to be [y
oar royal wiil aad pleasuce, it wo Governar | g
ot any ot onr colonies Ju presame for the pre-|in
saat, and until one fuethor pleasuie be known, ! ye
10 grant warrant of surrey or piass patents forith
any lands bevond the heads or sources of any {5
o the evers which Gl into the Atlrie O
cean, or upon aay lands whatever, which not | {":
Yaviug been cedeld to, or pareliased by us, asly,
aloresaid, are roserved to the suid Todians or
aayof them.”

T"he next clanse of this procl auation Carther
defined the reserved Vands to thie Tadians, and
torbud all persons from either puschasing or:
sotthing within the same, and further requured
all persons who hal inadvertently = seated
themselves npon lands which Lol aot beea ce-
ded or purchased, frthwith 1o remove them-
selves from such settlerents.”  And theo it
concludes in the following just and emphatic
lanzunge s *to the end that the Tadiaus mny
be canvineed of eur justice and determined re-
solution to remove albveasonahle canse of dis-
content, we do, with the advice of our privy §
council, strictly enjoin and requice, that no ty
private person 4o presnme 1o make any par- |
shase from the said Tndians, but that if atauy | o
time, any of the said Indiana shonld be inelin- | rig
et to dizpose ol the smid lands, the same shall | g
purchased only FOR U inonr name, atsome | 17
jrebd s menting or assembly of the said Indians, | "'.;
tr be held for that puarpnse by the Govern :‘]1'
of our}Culony, within which they shall he." |1}

Hero then we do most sleasly peresive that ! ¢
Geeat Britain forever velinguished the idea, [y,
shether fonnded in right or not, of taking In- | Ge
dian lands by furce, wud that she as elearly sub- | W
gtituted in its place the richt, and no ather, | 0w
of PRE-EMPTION. Tu this proclamation | p¥
the presemplion right, most ohviously originat- y
ed. was the only one claimed by Great Britain
while the conntry ranained her's, and was con-
tinued, as we shall hereaftar sec, by Georgia, | of
down to a very late period. e

Tn all the treaties made with the Tudians, {po
on the part of Great Brtain, whiat governmoews | thl
pvincud a studious care to nahe it appeac to | ha
the world that all its purchases were fair and
jast. In the last reaty made ia 1773, with
the Cherokee and Creek Tadiws, there is are-
markable instance of this anxi Alter stat- is
ing inthe preamble, that the Tudums in a foll,
free and voluntarily manner desive to code the
Linds therein meationed, 1o the purposn of 16
paying theie debits to the teaders, and ti i
will he a great fuvor rendered thens to por-
chiagt the same, the Induns say, ©we do here
Ly sulemnly Juclare that we do fully and clear
Iy wnderstiand every part of this treaty and
cession. it having been fully explained and
interpreted to us, and that the same s made
at our own requests awd tor our own heaefit
0 This treaty was fuy all that{si
y above Little river, up to the Che- 18
rokee Corner, {“'

This closes the first view proposed, which | he
was toshew the mannec Great Broa respect- |y,
od the lndian ttle, and creduabile as it may fv
and does appear to that Kinzly government, | ris
1t i3 not wore 50 than that of the Kepubhies of th
America after the Tudians ful) to our eharge. | o5
i proceed to show how Geargin has respected | ‘l:‘
their title since heracguisition of the termtory. I l::,

She commanced precisely as Great Lritain | g
leit oft, whieh was o purchase by treaty,
scope of country extanding from the npper
‘line of the cession last pamed to the Currcher | La
mountain. This treaty was made jo 17:5, and | b
by the authorities of Georgia alone with thels
Todians.  T'wo years after another Treaty was
made hy Georgia Commissiouers with th
C'reaks, i which is found this clause, “ i any | 5
citizen of this State or other person shall at-}~
tgmpt to settle or ran any 8 the faods resery
ol to the laduns tor their hunting grounds. |
siich person ar pegaons may be detainerd unnl |,
she Governor shall demand him o thens,' and
shen e was 1o Lo praished ja the presence of | w,
Vs i lonse 1o 1787 the Foderal Constitut

a1 whs formed, the 1MW Buc. of the 1st A | ot
of whivh dechaemd tiat %ao Stote shall enter | 7
duto nny Treaty und by the 24, R0, of thel™
@l Argoit s absodoetared g ghe ooy ident |V
with the advice anl cov '

thirds easeursing. ) vl
Lwder thits cossntution AT
it had ne langee the b ro e bye !

{adtansfor their |

wod mnintaiued ber o oh W gunsdi

wd ultioeate sl ol the © ruttey Whough vy

pany ditfizabies whie's she had wuh 1

ol governmont, Lut yid ol the ngh

quvernEent 1o porol oY Ly trents . fue

uve, the Boding ke to s ad landy, ulwa
ceding Mt the Judians bad o e of whir)
thiey conhil et b givent LERE SRt

W ot Flepega ' il i o

i
i

he Semate, (1




-Hthe §ime. Ehie fist pubiic doeunent wiere | e
o | this xight of purehase s congidered a pro emp- feon:
o right, 14 in the Convention of Beaatort
1) hetween Georgia & Sonth-Caroling, in which
7| both partivs designate it by that nawe, to wit:
0« Georgor eedesto Sautli-Carobng, (the lands
e | betwern Tagilon and Kioweo) all the nght,
f | title and elaim, which she hath to the govern-

afment, aeteicaty and jurisdiction, inanlover

o the sapnes l"tl:u 1o rieht of ;v‘(v-mv‘:)!vun of) Am

ol sond froms the noraes Tdians. )' n

b s acts ot the Stvge, whenever Tidis | “,““
ans or b T oeenr, ntide of some sont s | U6

yahways achnawledzed iuthe Tadiuns and thnt the ! ({4

it 1
cosate evist e esbinzwishod by pareehase, and g e
Vhy e U State

ool i o o) e Pede. erdd
AU wondernd trghsorve the | ees,
roepensd et e ptiie ve- el
0 Por dntance, da the aet ofd thint
e 100 appropeintivg Lands £ thoe poement of e D0t
SNt teoune Bt s regquired that o sNppatop § \'. g
y Lad Represeitadive apply wathont ol tine oy '1-!
A teeaty to B Dield v ith o teibes wl um'\';“""
JLehmian tie vl ar <l tosiel lnds B ade | che
pomendatony of this act eommonly endled thie | oM
‘ ; Voo ey, Whiere il seaee udjastice G [reli
v ety conid by e Lieen Sorgzathen, it wonld fa il
[t very place tofind yeteven heee theie gitle | "‘»1(
Cowas respeeted, nnd o opmrehnsers were sl
A hand 1o sttt theoweh tie ageney ot e | thio
CGeneal Government by Coir prarehase ; & owy hiatis p men
ceaneknhle i Goar places of it aet, the e of | Bnldi
[ieorgin is expressty eailed o preengplion vight =0 p
Prat this moy S cnn<dored as not the hesl anthin: Vs
Pritycand B so defosed taconsider i, T only | e s
paentinitt sbes thatmen of ol deseriptions lave ‘ con
{been disposed to pespeet tie e ol e Tndinne, | C03
Pomd that sirely Tesconahit ot te cexpeeted from | i
an honest conimanity. Phere s howeve,, an an | L
\ } thowity that L snee overy b iy ikl vepgand, wyd s AU

Uis tie memeorable aet which repoaded (e \’n':'l‘\! '
ety eammondy called the vesendine aet 'l‘l.h“"‘"
\tnl'l wad drawn np Ly the late Gavernoe, s | DY €
Cvekson, one g amen amd pa- jeon

| trints ¥ prewmble. '!':' !
| Nieh i W Geargins rights neer e | _l“

" ndian terity vl owhich baldly el

’wm ol jurisdietion ! sail,

L tithe in the Dndos, ol

Aisanty peermpt' on
inche et et o

s il
Tl T
righit to extinguish which q
n"‘l'l“':”ll' nle 'l"l"‘"
it devlares (it the i
uzoo et and e peants esaed under itaee null ""’”"
mnd void, and e territaey thieei entioned | o
i alse rahy declared ta el 13 Do
e Stute wibiert only o the y nf the
? Ciited Stales to calds e Sl ta parehase wnder | 4
i presemplion rigl o the dadian tille ty the xame" l nut
Tue il sis et derlees the right 1014018
extinguish the Liding tide, o to npply t the Ge. 198
‘u--; L Governmont for that purpose, i< vested in | |
e peaphe wmd g ernment of this Stute, amd cone | |
A eludesin these e plicit terms, o whom the right nfy ™
pre-omplion to the same belongs, subject only to the y "
confroling power of the . States, to authoriz: any | '
Ireaty or ticati roand to superintend the savie.
This net passed in V3. The next public doen-
ment anowloeh we find the subject mentioned, i
»!m e Constitntion of, the Sy, sdoptod in the
Fyear 030 The 250 section of the 1start desepilies
Athe boundarics of the Siate, nsserts the right of 2
soil and javisdiction, and eoneludes by declaving ",' !
’rlml nosate of feritory of this State. or any
it therenf shall tnke place to individuals ar pri-
] vate companies, unlessw connty or countics shall
have heen fisst i off including sneh territory
andthe Tudizearighte shall hove Woen sefinguished
thereta.”  Words cannat b plainer and the alli-
| stions they iaipose can not be lighor : for this
L Conrn, as el as sl oflieers, aee sworn (o sujiport
i Ratthis ianot ally keeping up and actiug en-
i in conformity with previous acknonledg:
Jments asr contained in treaties, ac!s and the Caon-
stitution, the higiest evidenee of right, we find in
aeompyet with the General Govermnent, ealled
tueacticlos of coscdon, made in 1302, Geargin stt-
pulating that the United Stntes shall at theiv
ownexpense, extinguish for the nse of Geor-
gincas ealy as the same can he peaceatiy
tined an rensonuble tevms, the Tidinn tithe' (o
e Landds et within the sand ot sold to the
neral Governmeny What title ? Hurely the
il we have evn allwlong traciog dosw fram
tie envliest settlement of the conatry, und which
we have just ecen was ealled a precaiption right
an the part of the State. I know Georgin Las &
right o complain that this (it has aot heon extin-
nshed o that iteantd have heen done long ngo
Anpon reasanable nad penceable terme. But her
complaint is naninst the Geoneoal Government,—
J The Tadiansnie 1o o 5 to this conteact They
Inve not bound theaseives by thisin trament —
e aniot be an<w peble for the bid faith efone
of tha contracting partics.  Will it be contended,
that i the Indmns will not se!) their lands to the
General Govermuent, we will take them by f-ce?
Wonld eneh a dactrine be countenanced nmnng
ourselves? Irone eitizen were to oblige himself to
purclinse w tzact of land of ancther cilizen, for the
(Denefit of a thivd, will it he swid that this third per-
sormny seize the land i its owner do not choose
topart with it? 1l thivisanswerad in the affirma-
tive, and it s inelsted npon serionsly that a court
of justice oughit to enfaree such an usurped right,
thenLeonfessIhave nothing move ta say. Bat sy
{pose the Genernd Governient never had under- £ 1
taken to extingoish this vight.  What then wonld | n“ t
| have Leen our situation with the Indisns 7 They | V'O
must live some whare, I jeesume nn one is yet
prepared to suy theiv throats should be cat to
moke way for chiristiagized wian.  Reealleet, we
would have liad no territory beyond the Missis-
i sippi to awhicl we coull trinsport them,  Reeal-
fectton, they wre faeapalile ot being inearporate)
with white inen. Wil any one ovuntain, in the
||'|cn of the strong earrent of evidenee flowing
[thraugh <y many vinlutde public docoments,
‘ which Thave just adduced in favor of their right,
!

Ve

sert

and which o eecurately morks onr own, that it
wounhd be juetand vight, betore Ueaven, 1o take
their propiecty away without consideration, or to
pen theay ap in sucl limits a3 to perish ? - I ean-
totbelieve it 8o mach tor the articles of vessi-
o, 1he nest eanfession of Georzin (and con-
fessions are eonsidered in courts the very best -1 €7
{vidence,) ista bie found in an able report made in |10
181 0 the Legislatuee, in the shape of a petition 3;.""‘

to the President of the Unitad States, eomplain- | il

Ing of the treaty of Fort Jackson, and also Cal-| "-‘k"
| houn’s trenty which liad annalled the only treaty tace
| that was likely to effect o removal of 1he Indians, | &0
viz., the treaty of 1917, made by Jackson and Me. #V¢!
Ariwether. In this memorinl is the following dis-
Hinet neknowledgrient— The State of Georais
?-:'.nm.s anight 1o e jurisdiction and soil of the
vterrdory within her limite.  Sle admits however, ||
that the right is inchoale, remuining to be prrivet- t |
| ed hy e United States in the cxlaction ot the Ta- | E“d
Hdian'title; the United Stutes, pro hae viee, acting | “'N.
Vlas onraeents” b
(1 i iishies e view in which the Tndian titie |0
I

hiny

has een respected by the State of Georgia, and ;?Il\\
bongs us (o the consideration of the last thing B

proposed, Yew it Lhas been setiled by the Courts '“'_‘ \
e

of justice, and this branehes neain into fwo views 1

15t As setded by the Supreme Court of the 1|80
States and the separaie States ot ihe Union—and -':.x
2d. as decided by ourown Conige v\':;'

And st Astothe Supreme Court 10 co Ko

g jro
the ablost American commentntar (Latins appear ‘“‘.F

Led inculleching tha dacisions of that Court & coa- that

| <oliduting t:e dactrine on this subject observes, | o

[ that the natare of the Indinn titde to lands Iying st
wain e parsdietion of a Siate, though entitled

roul

tobeveiperted Ly alt Courts uptil it is legitimately wit)
colinziohed st cuchoasta be ahsolutely repug- the

nant o weisen i e gn the part of the Govern ek

A omentwttin whose juriadiction the lunds sre sivy ‘,"ﬂ

BCran lep. 55 Judge Johnson in thel gip 0

I WrBn BaEiter o e ot of the Court {0
| < WilEey 10 the antvrest in Nz v "
wothiing moer i nptive wight, bow conld |

ot D called o I which wus guthing

VOARATI A VA ET Y g ro aloosimple by per- oy

e th prctars shonld be plessed 1 leg
A nd ot vrowns sl thiog moaee than a5
v ity b eectaioly was reduced 10 that | oL
e tha Hiate of Goorgia ceded to the 17 | 200
v ke ol peeamption and ol con gL
M dur el uply w resuliog v b iy
| v ny A ey conguest 0 be n
Viilta i & .
| | * XKt
\ : I The Cate of /..'.‘nn
- ks A3 500 wes sate 1 !

ooy of thN cany (7e



re | sinent by the nagions of Europr, the discover;
p- considered to have given ) the government 'y
rt | Whose sibjeets or authority it was smade, the <!
rizht of acquiring the soil ivom the natives rtn
righital pre-emption ) o5 apnine' 0!l othee Lerop e AP
an pawers,  Fach nation elained the pght 1o 70 hin
enlate for iteedt i exeinsion ol all otheys, Ve
1 [ Intion welich was ta subsist Leoveen the diseores o0
n-|er and the Indians. Afier stating that alt tne | to
e Furopean natins, wha tat Bseay erics 0w
of Y Ameriea, nasumed the o to domimon et o
}t"n'mnn? th Nt il cabjee e
dic Uthe Telian vighe of ocenprory, be adds, 0 e TR
jo | U States ndopt o the sama oiniple, and toor s
We ! exelpsive vl tooestigenish the Indian tite Ly
| 't spaesi wad o eant the oil and es- 1t
oo ereise vk oo degeee olsoveeonty ne cirgumonn- el
Lins never heen jadicintly qaes on-' s
pp- el 1 then i whot Lhave alveady aind, | 1A
ottt e States wiihin which any of l_lu' Tandio e )
B nations (ol cluimed and exercised the et o =
ot vern them, and it they < contd teanster their 1 |
't no ope hut the Wi e
i STl pecutine Labite wnd
s our suthor) of the Todida naton:, | m
fiey rondered tHeny inenpable of sastainieg any o'her ) m
gy relition with the whites thaa tnar of dependenee fto
fo Livmd prgaaze There was noathes way of deat- i
g witl thom than that of Keeping them separae,  th
with oo goardi 5\
Fprotection.” v

2

lie Lees vegniied

ins
o

f
‘,I,. e Dardisnte dependes
e L throsen nround them for 1l
<fmentioning that the rele ¢
af ¢t Tndiany suliedinate, to govers:
— 1o prevent them from selling thoi i
oo s the bt thnt conld e adopeed with sufety | sp
Iy [l statesy o liia was foanded ontie pretens

i odty
\;‘."'l\ll\t‘rl]nJ the discovery of the country into ;.*.-\
{

onquest, and i s now 1o Jate 1o dinw into dis e
o | enssion the vadidity of it pietension, or the re e
- eteietions whiteh it imposess T s established !"‘"'U
W PRI Erous enmpaets i  baws nal or e
lwl""‘- and tonoded animmenn g
veanutey is colomzed and seted and s pow ol
'?v)' ot (ille, HU s the Loy of the fand, and co oy

s

s ! : f

W et jastiee cin perait the vight tohe distoh. | 1!

In ¥ oepeenlitive reasouings an ah et rights ‘\I

e e continnes, s the doctiioe of the Saprone i
F

bve never e ted |
iy other claim o the Frlom Tands thio 0
o pre-emptinn apon T terme e e
view taken by Now Yoek g thio o af e Ll

" (20 Jaln Rep €220 8 cre tha
vight of preongtos te the Ty
Ahin fer ats and beld all othep pucetiac
. The Lesistatore of Vicgindacin 1700 as- ¢
,lwuwl the sume cexclasive nght of preewyon. | <
e and e coloninl aud e antborities ok
. I-ml the Union, slwavs negotinte | with Tadi-
1o ts within theie cospnotive terrtories. Audt' -n
o i samming up the whole & ney e obsopy
in bt while the ultimate r ican go-

W

iy ‘r\'m onts ta all the Innds within el juris Jeti- | ¥
ary el Tinits, and the o y nfl'nin;_u (4
peling the Indian title by possession, 12 0ot (o be shix i

ay | Ol Ui equally tews, (hat the fy lian possession | G
is not to be taken from them, or pisTUREED With- ! |_‘
ant their free coneent, by fair purch e, exeept it fli
it he by faree of avns o the event ol a just mn[ ne- | 1
'< vesacy whr.' p
",“ So mucli for the decisions of e Fedeiol and | 7
ather State eonrts atter agdid u g, tat n the lust torm | 4
e | OUhe Supreme Conrt, when it vistidly decided | ©
the juvisdiction in favor of Geargin, it iacidental j!
ty yemnrked, that the right of property 1a the In ‘é
dinns, asto the possession ot their lands would ha
protected hy that conct. Ueame naw o the deei- | ¥
sions of our own eonrts 1 peesume the erlnbrag | @
ol Reserve quastion s well vecotlected by most |
Frrw-nv There were cerinin reserves made in | ¥
avor nf n number of tho Indians 1a the treaty |t
nivle by Meriwethor nnd Jackson in 1917 and al {1
sain the one by Calhoun in 1519 The [rgieta- |2
fare received these tenaties bt determined 1 e | !
;"(" the ,\‘""‘l“'i“ .I.H thnt I‘"d ‘ll".\ or ]’7(‘" " «
sorvey of the cession withint woy respoet 14 the | ©
Reserves, and subjected ten toa lottars witl the | &
otheslands fortunnte drievers af thesr Re- |8
_{serves commencad theie actians agninst the Indi. | !
b | 205 residing thereon, and the gaestion presented |
y hwas, which title siondd prevni) the freaty firle or 2
e the “N‘vl'gm cranl ' The qaesti niseaplain, thnt | ©
it Tapprehend there is nnt ane mind 1a one thon |
and, at s day, that weald enterinin o donht —  °

("I: I'he decision was, of conrse in favor of the teo ;“-
IR and it was universally apprased foat ol e !
!

immediate interest of the question) hy the gy ; !
n- ,n-oplr ofGeargln, and indeed every where olse (!
The view taken of that case was this, and it con. | *
tinues ta he the deliberate opinion of this Conrt | ¥
That the treaty making power is pusted with fw' v
the States and resides in the Genern] Governme it !
aceording tn the limitations and provers geantod |
to that Government in the Fedoral Constitutine
Yat that all treaties, as well as all laves, must b !
mzde, in the langnezre of that instrument, ©in ! Y
snanes therenf”  That the troaty making power
can no more exceed the powers of the General
Government than the law making power; indece |, !
it wonld he ahsurd in the extreme, to contend that
the Prasident and Senate can bind ths States «in "
all cases whatever,"” and therehy remove all {0
mits from the Federal Government, when Con
qress. composed of the repressntatives of the pao '
1, pleceannotdo it ! Than according o this view !V
pe Lt bocsme necessars to aseertain whether the tron. 1
Hties above meationed weie made ** in puzsaanes | ©
1t ] OF the Constitution.” T order to do this, anotfer |
oy | VoW hecame imporiant, and it was this—=DBy the | ©
o | Mticles of cession already mentioned, made in |7
1802 the State of Geargin, in additinn U the enn- | !

e stitntional right of the General Government to ! ?
make teeatios, had actnally agreed with that g ”'_
veenment that it shiould parchase the tands—mak. !
inzit.inthe langunge of the memaorial before rofer- | !
red ta, our agent pro hae viee" So far, nod no 1
farther as the prechase of the Tndim titte was eon- | 1

cerned, pawers contd nathe wore ample. 1 Hw'
first place the government possessed the 1igat to |V
treal under the Constitution, and oy e Logds, |
It with Geargin's own anes, s it wis m &
habit of doing for Gaargin (nnd the other Siares) P
whenever they w ta ncqnire Indian lanls I
within their ve dimiis In the weepnd | ©
place, it had G s specinl consent, by positive | T
jcontract, to treat and pay far the lands onr of s 0
n money snow when (he treaty was made and o)
oo benpted, the whole trealy, aedo the pu hase af the (1
n- | landy, beirg the extent of the gnvernment < azen. (1€
_jey mnsthe tnken. ornone To say that o) ] W
ly taken part of the eontract, sueh as <uited Goor. | !
ain, and reject the Lulanee, was so pepizeat ta 0
'levery principle of iustiee, tharit conld nat fe 1 e
[terated 1or one moment. Thea, ns Grorgia fad |1
is-! 5 i : & ity et o
coreceived the teeaty, it General Governin oy
o had transcended s powers, the somyt eoald pot |9
o | PPOSsibly vien the  matte; moany other lpht|
oy | thanas a waiver of all ahicetions, anid that G,
L min had made the trea'y Lar own, as el
l;,, | Lind the right originally to have entered jota b
1 Now letns apply tiese prineiples to the case heo
de lt'nrn- us nn.d in dong so. two idens present m-1h
nd {sclves. First it these Reserves which were e 1
ally nothing mare thun small portions of the Indi-
AN nation set Apart Ior particniar iribes, possessing 'h
precisely the same nature and condition of the ba-
lance of their coantiy, us wy 1 )by nn owiier
nd | > inguishment -u‘!}.r.‘ ¥ decLed Lo e e o
property of the Indisns, who will contond that the l"
{ v bwd a right o prevent thom om using bat ! ¢
property in any manner thiey pleae  Who will | 7
«ay, it they had tound mines upon ther Kesorves,
that the State eould have probilired thom trom | I
using them?®  Who wil) SN At Wanld hmve aeen |0
just 19 have done 50 and leave the cioizens ol o
round these Reserves 1o do what ey plrased
with theirown Jands T Welll it in 1ese Rescrves 1
the land wad minerals are ot sepneated s ge 1ot
make e Intter e property of the Sute Low o (M
they differ [rom the rest of tho uation? Tl fo o
dians hold the balanee of their linds preciely by |
Mar tithe ws bas already leen shewn " gnil |2
wil e mees fully eshibitod presently % pase | 20
one of thoge Neseroes had remnaimed 15 1) day | ®
in thie Bands of o 0f tUie resees oo sneaimpunh |'~
L that theYew of inp Tagt |1
Lagisnture woald o omte npam bis upd * 1 0 |1
e e cf cvery thing that is just aed oy 0o m | o
can it do s wpon lends esectiy i the same 4 1
tiom Alkis '
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5 belween the Sate's right af jurisdiction & the To- fro
dinn‘avielt of property.  If after the Contt had a- | als
warded to the Indian the privats property seenred | w)
tohim by thetreaty, in his resorve e had have ling
applied for the right of jurisdistiin alse by would | ws
hinve been answered, no—youn faltunder the go- | &
vernment of the State precisely like all otlier pe -!(hl

Caons Withian ita limits, e the patoe of ther 0tes (Gt

¢ to lands what it may, or be then citizens or fo- | ph

o Divigness, biack, red or white And o with reard ety
A tathe rest of the nation, heennse, ns hefore stated, | pe
Sliey fre precisely in the same atnation of these Loy
v Reserves, heing ondy wloeger scope of conntiy i :\-r

ra ceedter number of tenants.

¢ The ntheriden s this. B the troatics just men-

= [rianed were aceepted by the State under the arti-
1= eles of eession nf 1502, and secnred to tiiese Re-

1=t servees, by the decision of the Court, the nght 1o
| thedr reseryes, there wee other treaties made since
IR, that cuaranty in like manner, to the nation,

all their Jands not ceded to Georgin and which

icorgin hnsnlan aceepted. 1 know it isnow con-
tended, that nntwitistanding the States hive

Wdoyiedded to the Generad Government the dght 1

Llmnke treaties, nnd declored tint no State <hall

muke treat that such power was never mennt

S toapply to the pare Lnze of Inding nonds within the | re

L Timts orStates Thismight be safely grantod. | N

thouzh a diderent consteneti rranly pres | w

‘5\-;11‘.1:1 thyosghout the Union both by the Sates | g
artand the General Gosererent, and theagh Geor |

e; v has reneatedly deelared otherwise, as 1 linve |,

ey ipree distie o aets

g lins vested the "

}.;s;u cind conteact, and made her the State's ageot | g
ofpto parehinee tiese very lands g coneequently what- | ¥

ated hieloree, | o

a trenty is made by that government wnd re ’h
= Leeived by Georgiae nimst he Linding . In varions 1y
o ftreativs sde prior to the article crasinn, the { a4

v Hoilowing stipulation is to be fomr * The I?n:!»i:u
n- lrd Niates solemnly guaranty to the Chevoker - {1y
e i, ab e Inads ot Lintehy  coded,” Thil}lﬂ
L zaaenntec s foundin the teeaty of Holston, in the { b
ocvear U2 wnd the teeaties prior to that time. In | #
the trenty of D3 is found this acticle—* the tren ‘“r
U vies subsining between the present contineting | (e
vl partiog, tre neknow!edged u.{' of full and ope- b
rd | reting (oeee, tozether with the construction and | s,

s ander their rezpective articles, and 30 to [l
e " Andagning in the snme teeate, Gthae | )
il of the rejing entla

v tand evssion hineehy made, the United States (vill |
e pay somael money and gnods ) and will eontinue | |,
ot cearantee of the remainder of the conntey for- ) §
s ever, ns made and contnined in former treaties.” fu
a the lastartiele of this trenty. it is deelared | N

r

)

aaid trenty o shizll be considered oy addition-
A . nnd forming a part of previogs treaties, and i
Lt v enerterdinto aiferct, on bath <ides, WEUTT] t:
WLL GOOD FAITIL  These are the pledzes
o- [ priar o the articles of eession, and perhnpe, by
ti- f9rme it may be said, are not binding apon Gear-
h-lgine Now Iot ns seo what pledges nre mude after|a
%-{'he year 1392, the time when Georgin made the | «
iy | Genernl Governnent anagent to “ extinguish the | ¢
h. HIndian titie.” Inthe treaty of 1805, made at Tel- | «
itflico. the very first article” deefares ** all former | o
oot treates, which provide for the mnintenance of {a
peace and preventing erimes, are on this orension, | o
id {recopnized and continned in force.”  Can any | s
m {thing cond ice more to peace than the undistarh- {a
ed and quiet possessionof ona’simmo ! Can eny |
thing anoner contribate to an opposite conse- | n
guence than the violation of one's possessinna 1|y

ut again, in thie 5th article of Jacksan's & Meri- | ¢
wether's treaty, in 1217, which divided the nation {1
end sent m part ueroes the Mississippi, it is agreed, |
that the trentivs heretofore between the Chero. |+
kee naiion and the United States, are to cantinue | )
in full fores with hoth parts of the netion. and |«
hath parts thereof entitled to all the immunities P
and privileges which the old nation enjoyed under | o
the ntoresaid treath This treaty procusrd for |a
| Georgin all that valuable country in whieh the fy
ve | eountins of Walton, Givinnert, ali and Haber- |
o pAhinmoare situnted, and of eonrse formed the con s
oo deration for the above stipulation, securirg to |
1i- | the Tadians the prnriaionuu"ulhrrrrr.nlira. one of Iy
pd | Which provisions was, that the Yndians should e | a
ap&aratied nthe halance of (beir Iauds not eed- |y

ol

Py

! tsaccepted this tresly, recelv- | ¢
— ed e Bl therehy conveved and distidated the |1,
psame o her eitizens, can she in gnod funth violate | o]
o | B goarmtee snlemuly made in that teeaty to e |k
1 Indians Y Is nat this precisely a similar cas to
o the one decided in favor of the Reservea? Bi. o
in | tidesn violation of the faith of trenties, the most |
rt | s0iemn of all contracts, and so regarded by o' ei [y
' tzed nations. it would he a palpahle violation of
i that part of the 10t section of the 1st article of §p
od [the Federal Constitation which positively forbids |5
w tlle Sttes from  passing nny ' law impnirina {3
he e otiigation of contrnets.’ ica contracl | n
muda by CGenrgin ierself hecanze made by the U
op Snias aniley h:vr(sm\\n-r of attoreoy, “ncting aaf]
sl Preacont " ratified by her andits henofitefully en- | r,
A, dnved onher part ! fi
ot I have an afemer neeasion said. nd T am vet [ ¢
in O the same opinion, that the United States hive
f. navight to treat with the Indinns on any anbject, g
n o hatsich as relates to peace ur war, nnd 19 com- |
o tmeree, these haing the anly geaeral relations in |
v o which they stand (o that government, and ax fal- |y,
w. ling withinthe pawers grunted ta tiyn Constititic |5
o Lon. Any thing eise the Siate of Georgia micht |y,
ap L eonsonabily ohject to, but where lands have hoer,
o doeded as the terms of peace, or ending nowar, o (.
in | preventing future disturbanees, or settling elnims,
n- f the treaties are such as tal) strictly within e -
ot orofthe United States and a4" ¢
- s freqaently admitted, Sueh were all the ren- |
k- :1<-s priorto the articles of cessian.  And this ho-

'r-' Lo enn this Couct, under the solemn onth Y
A ken, evade this explicit injuaction eon- | —
n: sthe Pederal Conatitntion, to wit— (his

v | Letmglst ion Aud the Tows of the United Stptes !
to | Which shall he made in parsnnice thereof and a'l
1o rrestics made or whiel shall be made, winder the
ecanthority o fhie Usited States. shall be the Su- !
<) Lpreais Taw of the lands wnd the JUDG
)5 |ty Sinte chall be hound therehy, thing in the

{ Constitntion urdan s Al auy State (o toe o mtrary
twithstanding.”

A

! it
; ‘
1 confess, under the immonse |'“

15 Obligaticn ampnsed upon my canseience by this Tl
_tuaeqaivoen! direetion, Tam not prepared ) nnl-

i . ¢ T
yo (Y thesa treaties. We owe it to one own cliarne- i

poftersathome and abroad i we owe it 1o justice, {0
L} Weowedt tahamanity s ot aboye all, we owe it ! R
v (1o onrlove and venemtion for tie Federad Consti- |
m. when executed aecording to its acknow- | o,
d powers, ta respect these treatios, ta the ex- T
wdtent ol secaring to the Indinns the possession of £

those lands not parred withi, by taie purchnse, and s
rleem consent e
Llenve this hranch ot the saljeet. [awitl |,
sonfact which goes to illnstente, under | f
spect. the faregoing rewsoning The fnst |y
lwtnre pussed an nct 1o survey the Cherokee ||
on and distvitite i by lottery in the manser | g,

are parsned, with this exception, that the \m
ments ot Indians falling within any of the |

nt

mnpray
fi- | Lts choul T e reseeved to theme nnd that the (or- |
o tee densers of sueh ats shou'd not e entitled
. | o 2rant far the same, o1 in any o remnove,
or mnt toremove the Indians tram th fr
v T T e ehernd Asseialdy shnil
we [ enet to the contrary, or snid Indinns or their de-
at lerendents shal’ volunt #' andan such improve. f"
il ents Now n question naturally arises, what i
s, (Kind ot atitle have these reservess, under sald act? ™
m | 10 sinking awell upontheirpremises orin plongh-
on (10K Wi fie'ds, ol they <hoadd tarnupoa e
ae B aad approprinte it 1o ther i n uge
j they he aknosions to the boe, which mak .
<imiael to dig gold in (ke Chetker yntion ' I it
would no wWhere as the ditfireace heiwpen | ke
and Thelr puveent @i g o the naty
ronld bold V\heir reeers on ander o

A
Iz

18

ol

on?
o | Detter e than they now bold L watiow,  The
gl [ mct ouly reduess theic nile fram o tanniey

"
so | OMMOI N0 e in sererally and the qunnt 1eam by,
y | o Jarge (0w cnnll nmount. aud sarely whutewer
e | CRBUANES o v e Last epne iy (0
ot | the same whick belong e Lest, fr vy f
i [ tiom of 1l et dars i Vhe smalles: degrs
w | ehange e natare Ftheirtitte B0 iy sl g sgle
by ceonpncy without limit as 1o ite durstion g
o esatho Binte chionans b wnd « by (ores
| J

all
L eom® now 16 consider the unly arpument that | i
ruas hemn s oec et G suntain the 10 ‘
v Lemurne s bus Lakon B0k o= the badivms 1014 Lok,

in he

i- | eabr Bamds by P e tinke of woesipancy i fee b1t
mple b dn the Niwre and theretors heoing the l0°
PATRIRONARY Ristewr e enn vestren (Le Indinne |
v oo bnluring s hald or Iy by BRI




- from comuiltiog waste, T {lis be trure, shie can | do
A |also prevent them from cutting timber Leyond | mi
1 whint is necessary tor nhaolute use and from do-| Wi
"ing mary things, which in legal Inngunge iscalled  an
[0 wastesworking mines comes within that definition, pl
0- 1 & isof no highveingery to the freehiold than any o-! th
i e But the trth s the Indian en
8 {title of neenpuney ns-mnilul_("- itaell to no prinei- ujl
{v.v-tnlc of the English aw which gives the right o ol
rd (stay woste ns it is ealled Iis wnaligous to ne'in
ol [ estite, upon condition. which involves the relati-( U
o ban of tandiord and tenant. remsinder mae or re- | th
v versioner, sid these are the only thres characte
swhio enn vestrain the tesnat from  committin | pe
Slwaste Tt mnast be a particular estate 1o which | th
“U- | there is adefinite limit. certnin /s to the time of | in
te- | vapirntion. which will entitle the owner of the | ar
1o | freeliold to restenin the commission of waste,— | is
ce | We nll know what the renting of lund means; it [
0. | does not fall nnder this head  Itis not every re-| a1
versionary intorest in lands that will give the right | g¢
to restenin the tenant from committing waste. It [ de
i nwell known fuct that the State, ne the source
afall fitle, has a reversionacy ingerest in every | W
fout of land she grunts ont to "her citizens 3 for if (i
they die without heirs and intestate, their lands ]'i
revert fu the State by virlue of the cscheal law. | W
Now under this remote expectantinterest, no one | 4
will contend the Legislature could restrain the | !
good people of the State from nhzgin;( sold on
theivlands  The State does ool hold in remain: |1
e, for vemuinder © s defined to he an estate i bi
rec b mited. o ke effect and he enjoyed after another 37
W estate i< deteratned. There inust be a particulay | D
"0f festate crented, certain and detevminate, ws for|b
at- | years, (or life, or in tail, andjremainder heing ave p
e ldive term, implies that n part has heen previous- | p
s | 1y disposed of tor where the whole is conveyed at
tie fance. there ennnot passibly exist a rvnmiudoy;!f“
H:V'}!ml the interest granted, whatever it may be, will | ¥
- Le g estate in possession, ' —2 Blae Every |
his L one must perecive that this relation does not exist | i'
the | botween Georgin and the Indians.  “An eotate in| ?
Inreversion is the residue of an estate lefl in (h('I‘“
en | prantor, to commence in possesiion after the de- 1 !
ing | termination of some particulne estate granted out, (
pe- :hy him.—2 Bie. 1750 Sie Ldw nid C(_)lm de- ;
ind i seribes a reversion to he the returniog of land to
to | the grantor or lis heirs, after the zraatis over. | ;:
ar- L Naw it s equally elear that this estute does not | o
et bapply to the case of the Indians; for instead ot |
vill | Georgin's heing the ceantor and limiting n pu
e ar estate, to the Indians, whicliis 1o have a speci
(0= ) fic duration, the veryreverse isirae.  ‘The Indinns |
<" are the original grantors, and reserve o them. [
red [zelves 16 the geant. Lo wil, the trewlies, an ittes| ]
on-frest which is unlimited &3 to lime, nad not to X
I
)

Hthor apectes of v

ind L end without their consent. ‘These are nll the es-
(T1 tates which ean by any possibility be made to
aes | bear npon the question, and it may with great rnn-;
f:lence be nsserted, that none otlier can be found. | 1
I Thedy ocenpant title is ualimited ns to duration, | V
tectanc] to them is, to all intents awd purposes, the
the | same as a fee-simule ; they do not care what it is ) Y
the fealled, if yon do not take it nway hy force, and | ¥
el- | will suffar them to retain the usé and possession |
ier fotit Gl they chioose to part withitupon their free
of | anl voluntary consent — Rutwe freqsently attach | ®
on, | wrane idens fo pavtienlur teeme, and if it is nnder |4
ny | stood by the teva ocenpaney, thatitis sneh a title |

-

wh- s will justify Georgia in removing the fudinne |
whrenever shie pleases, nothing can be more erro-
neons; far aceording to the legnl significating of| -

veenpacey. nanndersiond inthe Tnglish taw, they
will havea vight to retain their lend until they vo- | 1
funtarily whendon or sell . Mr. Blackstone in (]
deseribing the title to lands by arupaney. says it
45 the teking podsession of those things, whiel
hetore belonged fo nobedy.  This ns we have |
wnd Jeern is the true ground and foundation of el) pro-
ties Joerty. or of holding those things iu severalty, | t
der | which by the fuw of nature, unqualifind by that o!

-

T

fortanciety, were common to il mankind, Bt
wonce it was ngreed that ecory thing capab'e I
ersLaf mwnersbip shoald have an cwnacer, nntaral ren- | fy

an-dson suggested, that ke who could firs declare his! ¢
to tintention of appropriating any thing to his own
*of fnse mnd, in consequence of sech intention, actn- | 5
Le Pally tank it into pnssession, should therehy gnin|p
ed- e cheatate property of it —2 Blae 252 'l'lu-rn,i
is pow notitle by ocevpancy i Fneiand, and ne- l [
vereaa but one mstanee, and that is now vietual- |
Ty destenyed by statate,  'The case of the Todians
' Ameriea conies the nenrest 1o it of uny we
know of, henee itis so ealled, ond appiging it to
the drfinition abiove lrid down, itisa much more
stuhhorn fitle than is usunl'y coaceived. Wo
hnve seen nlso, that the frst disenverer, G. Dri-
fnir, chose 3o ta eonsiderit, and imposed no cther
condition or restrietion upan it than the right ot R
pre-cmptivaon her part. Thia has heen foliowed |
up by Georgin, by the other Siates, and by the U
Giates o so thal as far ayhiamanaction and des isi- |
an ean eonfiri ang wettle o guestion, thisia nt reat,
It wil' be reenllected, that ut the Abgust ‘Term,
120, al Clark conet, I delivered n charge to the
Girand Jurw, in which T msntioned thet it was my
fivedd determination o enforee the 1ws of Geor-{ "
ginin the Cherokee nation. [ told them of the il | U
filieenl interferenco of other States in this questi- |
an—that y had reproached us with ernalty,
tramd and injustice to the Ladiana, and anid even
in Cangress, that it was onr 'atention 10 oppreas
by legislation, to presecute by legal proseentions,
and finally destroy the Tgdians (o olinin th by ‘

Iands. T eoneluded that cluige et
us [alaify the praphecios that hav enstyg

o the treatiaent which ths Tudians gre ta reepive
at ooe Pands. by exereising towards ac undortn.
nate peasde the utmost kindness, justice and ho-
unity. Their rights mest e respected. To
r-fihe Tndinns Twill suy, they have nothing to dread, g

as faras they sre coneerned, either feam the eha- | ),

h : t
nth oloar laws e their moade of administration ,%
on tee ean e winder thoni, they surely can,
Wis tand no distinetion shali be mude o !ﬂmr exeenti-

TS an I the asie ol every fhing that is holy in
Al eeligion, that is ! vely in eharity, that is suered i
'_‘“' Hnstica and dear to freedam, et hat this he nnidle, {
Y- fithless pledze. 0 Justipe (savs Vattel)is the ta-

e Cog

' e fsis ol all society, the sore hond of all intercourse, | '
he Al nations are then atrietly ol d to eultivnte L
wy !j-n\irr with respeet to ench other, to observe i i

1se } sernpulously, und wm-rl‘u“y to abatmin trom every ,'
|l:! (thing thatwonld vinlate it Lvery one ought to [
U rendar to otherswhot helonas to them, 1o respect A
AC- {their rights, and 1o leave them in the pencenble |
CCfenjoyment af them " "The elecunt bistorian, Dr. h
tit] Ramsey, hns smd,  yuniversal justiee is universal le
sti- linterest.  The most enlu ; j A

ged hnppiness of one
We ipeaple by no means consists in e degradation or
€S- ) destnction of another; it wonld he more glori s
Mo civilize one trive of savages than to expel or |

nd axterminate nseore. Instead of invading thew
ive them no ‘

| vighits, promote their happiness and give
reason o enrse the folly of their fathers who sui- R
B fered yoursto set down nponcsoil which the eom-
nst mon parent ol us hoth had previously nasigned to § g
O liem," I this strang sentitnen) justice. all i
" good men must concar, and, I am peesuaded, it is |
W Lone which Georgin, slandered uy she has been, | &
the Ll not ot hersell authorized (n disobey. But|ce
O [o e sign n weak and de feaeniess rnen (o the |w
led | aconree of davery by day. nnd the gloom of a dun- | (j
gean by night far from their country and their gr
friends (o nicther erime than that of taking gold | 5
M feon thew own tand and the Tnnd of their Inthers,
€15 cot ualy a doparture from this heaven directad
Cetprinciple, but will ineur ths condemnation of wil| -
""3 vivilized nat®ons, if it do not provoke the curse of
J! "n @") higher tribunal. ‘

n-y' We are requested by Judge Crayron toin
+i |publish the fallowing as a part of hie o‘eiaton th
I delivered in the case of Canateo, the Chero-| W
en | kee Indian e é
\ 1t wos my in®htion 1 have rventhe ’."HH?'\

ve,

hy
i noupon an o ineidental guestion reanlting I
e eom the main ot an the ahoy Chut it e s,
Nl enpod my recollaction oo h i contended

DAl the ladings are Imrunln Hodig gold, they ‘
;' n enmploy agy one s todoit, gnder the may. | —

Vivm hr be whio dossnthing by another, dons |
-

Ehy el and that therelore they ean employ | g
WhtGstur w wad negroes tn any number, to u'll’fl'" ‘
ac ey And itis erged 1ot whiiever use | e

N n men has of piee gty e s the right to employ
AL mvans in b power 10 nake thet use as pro-

wt | JucTive mh posihle Now thiere is nothing more
necas than this srineiple §9 the frsi place

dhehe wbuse mianim doey nnt spply o crtming wets
spplicntide 1 civil ireansaelions —
v 00l 0 mgenties, whenever an wct s he
nafmade criminal he w, coaroits il Be snsw oy
\ ! van® sod cannot rdead 1hat e ‘

o wtnerly

f alw

' el van s



n, does it at the instance af nnolﬁen Bt i de
d | maxim did apply to criminal cases, surely no on e
-1 will deny the right of the Legistatore 10 alter jt
d and meke such exceptions to the maxim as they
1, pleased  Admit for the sake of argument, (it
- the Legistuture could not control the Tndiany in
n employing lnhorers to work their farms and mines,
i1 what id to hinder them from preventing \heir ow
o ritizens and indeed sll white persans from going
o into tha aation, wpon any terms whstever, ay the
i- United Htates did when they bhad the chargr of
p- L the Indinns and theiv lands?  And if they cap
rs excinde them altogether, what hinders theg from
g | permitting it upon such terms and conditions, s
h | they might think proper, #s they beve lately done
of {in the act passed fust zeasion, preseribing an oath
ie | and requiring them (o obtain a liceuse T Wit
—lis 1o prevent an additional condition, that no
[ wwhite man shall go into the nation, unless bie takes
e-| nn oath that ke will not be coneerued in digging
ht| gold, or under nsevere penslty it he attempts to
It do it
| Torecur again o the reasoning, that a may
ry | Who hins property may employ all the means in
if  his power to make that property as productive ys %
d | possible, I would vbserve, the slightest reflection
a | will convinee uny one of the unsounduess o] this
ae | doctrine.  There are to be found various ingay,.
he | ces in our statute hooks, where this pesition is fy!.
Lsified. Witness the numerous acts \hat prevent
| persons from using their gnming tables, that pr.
(i hibit the vetailing of spiritucus Iir]uors without pay-.
imr a ey ton the permission, and it atax o one’y
ar mountean b imposed, so may another, and ity
or | be so inercased as to prohibit the use of the pro.
o | prrty altogether.  But there iseecose exactly i,
13- | pointin the act p:w?cld atthe session of 1520, epy,.

(1 tled net to prolibit the employment of sluyes
ral and free persons ol m»)uur. in the setting of types
jiflin printing offices ot l!.m Sinte ' That acy
py | Mlicte o penalty of ten doilarsn duy (or every day,

yLor apart of aday, such »*lﬂ) oo I:rn- person mny
in ' be employed. “‘\u\\‘ what is to hinder the hogis.
he ! fntore from ml»;u_\g the r.huw_gn tion, striking ot
fe. ! the words selting of types’ e nlpl substitu'¢
uy | ligging n.fgn!d inthe € hrr(vkco-' ontion," and i;-
o | stead of pre (-rxhingll.:: penalty of 10 dolnrs w day,
1ol coufiscate the slaves, & puoish the free persons in
such munner as they may tnnk proper? Nothine

i

‘ll owners of Presses cannot use or employ their
0t | g ot e "
o L otensluves in working heir offices, a property

- | HS nnu:_h theirs na the nee ol ‘Il.» land is that
ci thie Indians, surely no |.I4Jrlr.l|un chn be arged a-
“”‘ ghinat the State’s preventing xrh:{r- people from
| cmploying dlaves or free persons in digging gold
sin the nation, or of hicing them to the Yndinns for
thiat purpose. I winw can prevent the hiring o1
aslave to himsell, or to another slave, it enn to ay
Indinn.  Onthis solject the court feels no
(or while the United States vegulated (hy
ourse with Indians, which right has pow
i ed tothe State of Georgin, it restinined the ad
hel mission of white persons into (Iu-.nmi(-n. unde;
s ) wuch severer patnlties 1.Imn ever Georgin has re.
nd | sorted to. - Whatever rights were exercired Ly
on | that government, and indeed all the rights which
e | belong to Indinn relntions, are now esclusively

‘; nnder the conteol of Guorgin, no n\lu-n’- e hann'i
or | thun by her own coutracts and the lawtal tregties
tle | uf the land
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o
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