"
—

B e
+*

e

‘-‘ -

}

¢ Respectﬁlliy ypur"s,

lll! - . - : = - -
| yourarsument is sound and coneclusive, and you have exa-.

1 8

ners, Dougherty. hawing omaiority over him of 19 votes. Judge

+

! tle his evidenee to great ‘weight. Ieis jusily considered

the soleuseand undisturbed enjoyment of their mines, is . as

ase ol tiiem whatever.” The vecupancy in perpetuity to them
1 and their pusterity, belongs to.them of right; and the State of {

.} them in the most {rec and absolute manner by the Indians,
4 questioned, either by the royal governments. before 1the A-}
‘{ merican Revolution, or by the Union, or by any State since,
L.except in npen wars,or except the claim was founded upon
fair purchase from the Indians themselves. The proceeding |

- Judge Clayton emoved.—The Judges of Georgia are elected
by the Legislature every three years. We perceive that at the
siestion on the Lithinst Judge Cla)ton, of the Western Circait,
ani of somewhat famons metory, was potre-elected, his opp:-
Clayton was removed for the only sound decision licmadein ihe"
Indian cases, gnd which Governor Gilmer nullified. It was,
that if the law made it a criminal effence for the Indianstodig np
their own ground, it was unconstitutional. It afpears that

for pronouncing this decision. He has published the following
commuunication in the Gerrgia Journal, and feortified his opinion;

as will be seen, by high suthority. -

. T ~* MiLLEDGEVILLE, Nov. 12th, 1831

AMessenrs. Epitors.—You will confer a' favor by publish-
ing the following letter of Chancellor Kent. 'In making |
this request, | bave only to remark, that the gole considera-
tion for making it is, to submit the testimony of one, in favor
of my legal reputation, whose character as a jurist will enti- |

the Blackstone of America, and his character as a_lawyer
stands as high in Europe asit does in his own country. Ile
has never been engaged in either party or political strifes,
and his whole life has been devoted to legal research. This
publication is asked undér not the slightest temper of com-

laint for my late removal from office; for I hope I shall have
it in ;ny power, At & more convenient season, to lay before
my fellow citizens, such a'statement of the whole matter, a%
will shew there is no necessity, on my part, for either ill-will

or reproach.

S - YA, 8, CLAYTON.
S - 777 New Yorg, Oct. 13, 1831.
DEeaR Sir.—I was favored yesterday with yeur letfer of
the 3d inst. together with the Southern Recorder of Sept.
29th, containing your opinion in the case of the State of
Georgia vs Canatoo. . | .
‘That opinion has been read by me with great care snd at-
tention, and agreeably to your request I subjoin the conclu-

‘two material poinisin the case. | .

1. It appears to me that upon the whole, the statute ap-
plies to the case. I can only judge from the exiracts {rom
it contained in your: opinion. . The statute asseris that the
mines alluded to, are cf right the property of Georgia, and it
authorizes the Governor to tuke possession of thosemnes, and
to ‘employ foree to protect them from all further trespass. - 1
presume such’ forcible possession has been taken, and that
the offence alleged against the Cherokee Indian arose subss-
quently: But the statute is sv exceptionable, in reference to
the rights of thie Cherokees to their lands, (and which include

thereon,) under the existing treaties ‘with them, and in refer-
ence 1o the eonstitution and constitutional authority of the
Unitéd States, that I agree with you, that such a statute
shutild receive an interpretation #f possiblé, favorable to con-
stitutional and treaty rights. - If sucha statite does not ap-

ging in the mines, the benign intendment would be that the
Legislature did not iriténd it, becau~e such an ntention

terrifary, sccured to them by treaty. - .
T 9Rut the better way is not to rest upon any such con”

tended to deprive the Cherokeés without their consent- anc
without pur. hase, of the use and enjoymeiit, in part at least,
of their lands secured 1o them by national treaties, and’
‘whirch éalls into discussion theconstitutional validity of the
Statate. - - . T - .

" Oh this point-T am entirely with you, and inmy opinion’

mined the sutject with candor and aceuracy,and with the.
freedom of judgment which your station and characterdic-
tate, | - .
T am most entirely persuaded, that the Chervkee title to

entire and perfect as to any partof their Jands, or as to any

Georgia has no other right in respect to the Indian property
in their lands, than the right of pre-emption by fuir purchase,
no other interést in the ﬁmds, as property, belongs to the
State, and to take possession of the mines by force, s snbsti-
tuting violence for law and the obligations of treaty cuntract.-
It appear= to be altogether without any foundation, to apply |

the common law doetrine of waste to the case, and 1 éannot

‘dian lands, have never been claimed,or the occupancy of

-

of Georgia in this case is an anomaly, and I think ithurtsthe
‘eredit of free and pojular governments, and the moral charac-
ter nf our courtry, and is in direct violation of the constitu-

fice and noble race.of men, who compose the citizens of

thing.- ~. Yours, respectfully, - |

Judge Clayton feels the removal as a di :ct.censure upon him §

sion to which my own mind has arrived, 1n aggwer to the |.

the mines therein, as well as the trecs and herbage and stones |

ply in very terms, to the very case of a Cheroliee Indinn dig--|

wauld contravene the el arrights of the Cherokees, to the |
andisturbed use and enjoyment of the lands within their |

struction, hut to go at once, as you have done, to the great |
and grave guest on, which asstumes the siatute to have m- |

but think that the Legislature of Georgia would not have |
passed the statute, if they had duly considered- that the In- |-

”'{ tional authority of 'tlie'_Ul?lted States, as manifested by trea- |
-1 ties'and by statute. I cannot think that the high spirited, 1

-1 - Hon. A. 8, Crayrex... . -~ .7 . a0
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Georgia, would be willin on reconsiderativn to do any such |-
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