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J tirn of the same by trauswitting a true copy of |
| the record, and of all the proceedingsin the same, |

| Judge hns not hoen added to that of the Clerk.—
: esug»tlon was taken to the returi of the refusal of

Jwas diroeted; but the exception as overrilled
| and the return waslield saflicient. Tn Buel vs.
| Viun Ness,§ also v writof error to a State Court,
| the record was authenticated in the same

| No exception was taken to it.  These were civil

|
| regard to this process, the law mikes no dis- |
1

| n qui tam uetion, bronglit 1o Fécover a penalty,

THE CHEROKEE CASE: 4
Opinion y the Supreme Courl, delivered sg‘hlf.
Chief Justice Marshall, Jan. Term, 1 -
Samver A. Worcesrenvs. The State of G’ﬁff

I'bis eause in every point of view in which it
can be placed, is of the deepest interest.

The Defendantis a State, a member of the U-
wion, which has exercised the powers of Govern-
ment over a people who deny lT}j ietion,
and are under the protection of the Usited States,

The plaintif is u citizen of the State of Ver-
mont, condemned to hard labor for four years in
the P -ulu-miur{ of Georgin, under eolor of an
act which he alloges to be repugnant-to the Con«
stitution, Laws and ‘Preaties of tho United States.

I'he Legislative power of a State, the controll-
ing power of the Cotistitution and Laws of the
United States, the rights,'if they have any, the
politieal existence of # once numerous and pow-
erful people, the personal liberty of u eitizen, are
all juvolved iu the subject now to be considered.

It behooves this Court in every case, more es-
pecially in this, to exdming into its jufisdiction
with scrutinizing oyes, before it prucveds to the
oxercise of a power which is eontroverted.

The fivst stop in the |mrrf:m co OF this duty
is the inquiry whether the properly be-
fore the Court. \

It is eertified by the Clerk of the Court whicl
p d the judg of cond ion under
which the’ plaintill in ercqr is imprisoned, aud it
is also authenticated by the seal of the Court. It
is returned with, and annexed to a writ of error
issned in_regular form, the éitation being signed
hy one of the Associate Justices of the Supre
Court, and served outhe Governor and Attorugys
General of the State more than thirty days he- |-
fore the commencement of the term to which the
writ of error wits returnable,

The Judicial Act,® so far as it preseribes the
mode of proceediug, appears to have been literal-
ly runucd.

n Foornary, 1700, a rulef was made on this
suhjeet in the following wordsi=“It is orilored by
the Court that the Clerk of the Courtto which a-
ny writ of error shall be dicgeted, may make re- |

wider his hand #nd the seal of the Court.”
This has been done. But the siguature of the |

Theluw docs uot require it Tho rule does not

require it.
16 the ease of Martin vs. Hunter'st lessee an

versal by this Couwrt, because it was not made

‘

|

1

1

1
the State' Court to enter aprior judgment of ro- | !
the Judge of the State Court to which the writ |
'

|

!

cases.  Butit has been tenly said atthe bar, thar,

tinetion between w eriminal and & eivil case. The
same return is required in both. IF the sane-
tion of the Court conld he neccssary for the estuhs.
lishment of this positiony it lus been silently gi-

1
[
1
M:Culloch vs. the State of Maryland,|| was | ¢
A
]

und the Fecord- wassthenticated by lhuml‘zl
the Court aud the signaturs of the Clerk, without
‘that of & Judge. Brown etal. vs. the State of |
Maryland, was an indictment for a fine and forfei- |
wre. 'I'he record in this ense, 0o, was authenti | 1
¢ted by the seal of the Court and the certificate |*
of the Clerk,  T'lie practice isboth ways. ;
The vecord, thon, according to the Judiciary | ¢
act, and the rule and practice of the Court, s re- |
gularly Defdfé s i . [
" The more important fuquiry i3, does it exhibit | ¢
a easo cognizable by this tribunall |
" The indictment eharges the plaintilf in error | |
and others, being white persous, with the offence | &
of “residing within the limits of the Cherokee | ¢
uation withont a lieeneo,” and “without having | ¢
aken the oath to support ard defend the Consti- | ¥
tution nad Laws of the State of Georgia & < | {
The defendant in the State Court appeared o | ¢
proper person, wid filed thie fallowing plea: . {1
“Aml;lm said Samuel A, Waorcester, o his | #
own proper person, comes and srys, that this | ¢
court ought not to take further cogaizance of the | |
wuction and prosecution af 1, 1 he
that, on the 15th day.of July, in the year .g:: .
he was, and still is, a resident in the Cherokee
uation; and that the sail supposed crime or ||
crimes, and each of them, were committed, if | s
committed at ally at the town of New B )y it | £
tiv said Cherokee nation, vut of the jorisdietion | t
of this court, nud not in the county Gwinnett, or |
elsewhere within the l.l::'ri-d_lminn of this colet: |«
“And this defendaut saith, that e is a eitizen of |
the State of Vermont}une of the United Stages of | s
America, and that be entered the nforesaid Ches | ¢
t
1
\
1
v
i
|
[
L

rokee nation, in the eapaeity of a duly anthoriz-
ed missionary of the Ametican of Come«
missioners for ForeigaMissions, under the autho-
city of the President of “the United States, nﬁ];
has not sivee been required by bim o leaye
that he was, at the fime of his m o in
prenching the Gaspel to the Cherokee
and in translating the sacred Seriptures lumlmf
lang with the peemission and npproval of |
the said Cherokee nation, and in i nhh
the humane poliey of the Government of the U- |
pited States, for the eivilization and fmprove- | 1
mcul;‘hof the lndhuu&“lnd that his ch':u“ﬁ :M L
for. wepose, is A
fo! indietment: aod this J-fn?::l further | 1
saith, that this prosecution the State ﬁWI !
!
»
[

ought not to have or maintain, because, he saith, |
tluxthmvwal treaties have, from time 1o tiwe,
been entered into between the United States and.
the Cherokee nation of Iudiaus, to wit: at l!nr-
well, on the 231 day of November, 1785: at 1ol
ston, oh the %M‘Lo( Jduly, 1791 ar Philadel-
phia, ou the 26th day of funo. 17045 at Tellico,
on the 2d day of Octaber, 1798 a1 Tellico, on the
211 day of Oetober, 1806 ut Tellico, o the 25th
day of ‘October, 12803; ats Washiugton City, on
the 7th day of Jan 1815; at Ci-
ty, on the 22d day of Mareh, 1316; at the 3
Kusaw Counéil House, ou the 1ith day MBI
ber, 1816; at the Choroku;v cy, o

7; and at n City,
February, 1819 all which

th day of July, 181
on the 224 day of
treaties ha
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G 8 are existing at s day, aud in full fofes, . BY
th se trenties, nnd particularly by the treaties ‘0
Hopewell and Holston, the aforesaid wrritory s
| tcknowledged to lie withont the jurisdiction o ‘lhu
States edmposing the Univawf the United
ud itis thereby specially stipulated, thai
ns_of the United States shall vot enter
the aforesaid tersitory, oven on & visit, sithowt &
passport from the Governor of a Biate, or from
somo one duly authorized therete, by the Presi-
deit of the United States; all of which will mora
fully and at large appear, by reforence to the - -
foresaid treaties. .}\nd this defendant saith, that
the several acts charged in the bill of indictmenr,
were done, or omitted to be done, i at all, withiy
thie said teratory so recognized as belonging to
the said Nation, aud so, as aforesaid, held by
them unde? the guaranty of the Upited Btates—:
that. for those acts, the defendant js tot amena-
ble to the laws of Georgia, nor ta the jurisdiction
of the Courts of said State; und that the laws of
the State of Georgin, which profess to add the
said territory to the several adjacent counties of
| the said State, and to extend the laws of Geor-
gia over the said territory, and persons inhabit-
ing the same; and, in particular, the act on whick
this iudietment is. grounded, to wit: “*An act en-
titled an act to prevent the exercise of assumed
und arbitrary power, by all persons, under pre-
text uf duthority from tho Cherokee ludisns, and
their lnws, tud to’prevent white persons from re-
siding within that part 'of the'chartered limits of
Georgia, oceupied (ylho Cherokee Indiaus, und
to provide a guard for the protection ofthe gold
mines, aud to enforee the laws of the State with-
in the aforesaid territory," wre repuguniit te the
aforesnid treatics, which, according to the Consti-
tution of the United States, compose nepun of
the supreme law of the land; and that these laws
of Georgia are, therefore, unconstitutional, vold,
and of wo effects that the said laws of Gevrgia are
also itutidual and void, I they i+
pair the obligation of the various contraets imn.—
ed by and between the aforesnid Cherokee Na-
tion and the said United States of America, as a=
bove recited; also, that the said laws of ﬂmii
aro uncoustitutional aud void, because they in-
terfere with, and attempt to regulate &nd control
the intercourse with the said Cherokee Nation,
which, by fhe said Constitution, belongs exclus
sively to the Congress of the Upited States; and
beeause the snid laws sre repugnnnt 1o the
statute of the-Udited States, passed ou the— duy
of March, 1802, entitled “Au act to regula
teade nud jutercourse with the Indin tribes;

to preserve peaceon the frontiers:" s ihat,
therefore, this Court has no jurisdiction to cause
this defendant to make furtber or other answer
to the said bill of indictment, or further 1o 1ry and
punish this defeadant for the snid supposed of-
fenee or ollences alleged in the bill of indictm? uy
or any of them: and, therefore, this defendant
prays judgment whether he shull lna held bound
to nuswer forfher 1o said indictmant.’

This plea.was overruled by the Court, And
the prisouer, being areaigned, plended not guiltys
The jury found n verdiet agaiiist him, and 1
Court seatenced him 14 hard Jabor, in the penis
tentinry, for the term of fout yenrs,

By overruling this plea, the Court decided that
the matter it contained was not a bar to the ses
tion. 'The plen, therefore, must heo ined for
the purpose of determining whother it ynnkes & -
‘case which bringy tho party within the provisions
of the 25th weetion of the “Act ta establish the
Jjudicial courts of the United States,” 3
- The plea avers that the residence, charged in
the indictment, wiis onder the authority of the *
 President of the United States, nud with the
wission and approval of the Chervkee nations
That the treatics subsisting between the United
States aud the Cherokees, acknowledge their
right as a sovercign nation to govern themselves
aud all persons who have settled within theic ters
ritory, free from any right of legislative iuterfos
rence by the several states composing the United

States of Amerien.. That the net umder which
the t ion was instifuted is repug; to the
said treaties, and is, therefore, unconstitational
and void. "T'hat the said net is, also, uncogstitus
tivanl; because it interferes witly, nnd attempta to
regulate and control, the ivtcreourse with the
Cherokee untion, which belougy, exclusively, to
Congress; and, beeause, alsoy it is repugnant to
the statate of the United States, entitled: “ An
act o regulats trado und intercourse with the ns
dian ttibes, und to presceve pence on the frons
tiers.”

Let the avermeots of this plen be compared
with the 25th seetion of the Judicin) Act. 7

Tlhiat section enumerates the enses in which the
nal judgiment or decree of n Hiate Court may be
revised-in the Supremo Court of the United
States. These wre, twhere is drawn in question
the validity of a treaty, or statute of, v an autho-
rity exercised under the United Stntes, nad the
decision is aguinst their velidity ; or where is
drawn in question the validity of & statute of, or
an Authority excreised nwder, auy state, on tho
ground of their heing repugnont 10 the Constitu-
tion, treaties, or laws of the Unitel States, sud
the decision is in favor of such theiv validity; v
where is deawn in question the construetion of
any elnuse of the Cunstitution, or of a treaty, of
stutute of, or comyuission held under, the United

States, und the ducision is aguinst the title, right,
privilege, or exomption, specinlly st up or elaimn-
o by eithor party, under suclt €lause of the said
 Constitution, trenty, statute, or commission.”

T'hie indictoent sl ples, in this rase, draw in
question, we thiok, the valility of the treaties
mile by the United States with the Cherokeo Tn~
dinns. _1f not k0, their coustruction is certainl
drawn in question; nod the decision bas bee: *_
not against their validity—*ngninst the
pivilege, or exemplion, spocially set up und p»
ed undee them,' Thoy also draw! into amulon
the validity of the gtutute of the state of ia, |
“ou the ground of its lwing n}mgnnnl to the Cou-
stitution, treaties, and laws of the United States.
and theslecision is in favor of ity validity,"

It.is, then, we thivk, too cloar for contraversy,
that the act of Congress, by which this Court is »
coustituted, bas given it the power, and of coune,
inposed on it the duty, of exercising juriedicting
in this case. This duty,” bowever unplessant,
eaunot be avoided.” Those who fill ll]:d':di'i.tl
department have no discrotion in sel g o
subjects to be brought hefore them. We mitrt
examine tho defence sot up ju this plea, W
must inquire and decide whether the act of tho
Legistature of Georgia, unider which the plajutiit®
in error has heen p uted and conderned, hw
consistant with or repagnant to, the constitutiou,
laws, and treaties, of the Upited States. 4

It hins been said at the bar, that the aets of the
Legislature of Guorgia seize on the whole f b~
rokee country, parcel it out sineng the neighbr-
ing counties of the state, extend her code over tho
whole. country, abolish it institutions and its
laws, .nndhnn‘mhiluu il: p;lilial! &:iakm s

11 this be the general effect o systam,
inquire into the effeet of the particular statute xud
n‘tiliﬂ" ™ wl'l'irh dorl i‘:;"“‘ ie founded. ¢

tenneta, that “all white porsons ¢
iu the um'ﬁ of the Cherokee nation oa Ew j
diy of Mureh next, or t uny time Wgt. -
withuut & lieduse or penit from his Ex = ‘:?ﬂt

A

the Gdyernor, or fruw such ageat gs his




Yeasy tha Yiofemar dall untdincias 1 gra :
pesmit or Bikeuse, apd wha .h::u:;q‘. ﬂ;fl,;:.',l.'
: the gath boreinufser ruquired, be guitty of n

high misdtmeanoer, wad uj o
shizlf bo ﬁ:hb«l hy eon iten<
w.:u'tb_h.luho.'.furn : . u fourf

it X S0
"Tha,eloyenth section autharises the Covernor,
seshawd 1 ha ety it nocessnsy forthe protection of
Mo aiives, o the euforeriyentof die 1ws in foree
within 1he Clicrukee ug.ion, to fuise aud organ-
n guard," &e. K7 g A
o thictceuth scetinlbionnets, “hat tio sald
.n:\r;?r ny nwmber of Yhew, sball be, uud they

are hafeby, anghreizad Bivi ampowered to wrest
w eeats lezlily elis with or detected in ap
vishuhen of the I of #his wtate, and to convoy, |
k2753 s pragaeablo, e pedbou so arrested, be-
#utu a jastice of the polick, judge of the superivr,
e justice of e fuferioskimrts of this state, to be
daglt with nu-orJiu§ 1o M.
.“ilm aaloa Lerdtosdal power of every legislature
Dising limitad in i nehion, 1o its owi citizeus or
. mutdects, the very passago-of this act is an assore
tiw of jurioliction oser the Cherokee aution, gud,
ﬂ'l."ﬁlu siglys and poivers consequeat oujucs”

Witk oty
?ﬁ.\‘tﬂ! step, tisen. b Mh“‘:"’ which the
_ Rhilgitation pud [nws -impose on A5 court is an
. esdniutian of the rightlalness %o this claim,

“Amorizn, sépiriod Teow, Buropo by a wide
oreiuy Wit inbeibited bY° o tistinet people, divided
iuth sdpivate @ilions dependent of each other |
: qut"qrdn rést of Yue world, having institutions
selifidiem wa, ana governing themselves by their |,
sanpuEsws, It is dilicult to eomproliend the pro-
yeation, that the inhabi of either quarter of | |

thrqlolm could have rightful original claims of

\| ion over the inhabitants of each other, w

ovprtha lauls thay occupieds or thiat the discovery

afeither by tho vthes, shaul! give the discoverer ||
rights in the conntry discovered, which auunl the |,
o p ing rights of its mucicut o, |
o Adter Igiag conceulell for a series of ages,
tha enterprise af Busepe, gaided by nantical sei-
eieo, getod some of hor adventurous sous in-
to this Western world,  %ey founlditio posses-
~ sion of a peopls why had made small progress iv
igal r fact and whose geueral
_ omployment was war, huating and fishing.

Didl” thewe mdventucers, by sailing alowg the
coast, audwoceasiom lly lunfling on it, acquire for
the several Governinents to whatm they belonged,
or by whom thoy avere commissioned, n rightful
v inhesoll, frons the Atlautic to the Pa-

eijes or rightful dontinion over the nu nerons peo-
ple who pecupisd it? - Or has nature, or the great
Crantor of 4l thines, eonderred theie rights over
« Bugturs sodisheriicn, or egriculturists and man-
aufacteors! : 2
B pawer, tar, cosguast, give rights which.
- aflgs pussession, dro of ed by the world, aud
whith can naver he controverted bg' thuse on
whow they deseend. We proceod, then, to the
e of thiugs, having glanced ut dheir or-
ol i lleetion might
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1| e of Kurope discov-
: vl visitel o parts of this i

{l tly the e time, Thaohject .was tov

e * ¢ for nayune of themn to grasp the whole;
ungd the ekdmants wore oo powerful 1o submit
T the exclusivp o uwreasourble pretensions of
piry singl cotate. Lo tivoin bloody coy
¢ terminnts disastriously to sll, it wi

ngpessary fue the natiosi of Burope to establi

“some peineiple which nli zhould nckaowladge, and
« whieh shegh! decide their respactive rights as be-

veso This prineiple, sugzosted by

thy aetivalsiais of things: wis “that discovery

vo tithe to the Goveen nent by b subjoets

o autharity it was o ngaiust all

w tlovernments, which litle might
il ‘hy possession.™? :

In, urkiiowiedged byall Euvrope-
the intgrest oA It nckuow-"
e 1 natton makivg the discovery,

it inevitible, couscquence, the-sole right of
nequiring the soil, and ranking senlenicuss o it.
Tuwas an exclusive priaciple, which siut out the
rightiof eompetition ameng those who had agroed
1o ity not one which conkl anuul the previows
vightshl thade who bnd ust ngroed toit, - It-reg-
wilated the right given by discavery aaong the

Yurapom diseoverers: hut conld dot uffeet the
4 of" thoso alvendy in possession, cither as o-

il or nts, oras vecupruts by virtue of a
discovéry male befure the maniory of man. It
gavethe exelusive right to ‘purchase, tmt did not
fouud that vight on = denial of the right of the pos-
scasor 1o soll, ' .

* YWhe relation between the Europeans nud the
nafives was dotermined i wach case by the par-
tewlar Government which asseried wnd could

*juaintain this gre-emplive privilege in the partie-
. lace. United States sueceodwl to all

the <lwims ol Geont - Britain, both territorial and
Titical; but no attempl, so far as is known, has

mude toenlarge them, 8o far as they ox-
ised merely in Umo;y.orwms in their unture on-
Iy exelusive of the eliims ofzother Europoan na-
&uu.che still rétain their originnl chacacter,

il romain dormant. - So far ay they have been
_ praetically exerted, they exist in fact, ave under-.

staod by I:.nh pitrtics, are nssertod by the one, and

tted by the other. o
a3, q«i-ﬂ’nanul Britain determined onplant-
ing calonies in- Amerien, the King an char-
tars o compani . of his 'i w °f cintad
for o ng the views of thy crown
info’ 4t am:‘.\!ng themsclves. The
first sl elarters was malo beforo poisession
L was ofany part of the country.  "They pur-
s:d pu'ixm convey the soil, from’ths Atlan.
¢ to the Sen.  This soil was occupiod by
- numerous aud *warlika nations, -equilly williug

lo. 15" defoink thoie. podsésjons.” Ths ex-
R sart bioc, 1het vt fovble setle-

_meats mado on the sea coist, or the cowpanies
under which they were m: legitimate
x‘m by then to the people; or occupy
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Tands from sex to sen, did .':hnur the wind

ofany mamn. They weresell mnlerstood to con-

¥ %‘_‘c’ﬂﬁcwﬂtﬁ. aceording to the common luw

3 'ol't L i i
the

v America, they

Sovereig
w W-w.idmpm ‘This was
¢ . g such lands as
the nitives were wi to

.~mu‘wboundmodu grant what the crown :

W.Fm"‘l‘d‘:r&w':h?uw' |
! er of ny war is conferred ese

hart ":tho colowies, but war alone ;

ms, 1o liave been coutom .

harter to the id |
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soveral eolonies or plantations.” |
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— nsy s well of the savages thomselves as-o-

o, Rhereiore maiave gvouss ie. ks
,itherefore wehave given,” &e.

u ent then contmm powerof war. -

ur iongwhose i ware

eve
(eared; and to repel whose incursions the pewer
or, { 40 muke wir was given, wére surely ot conside
of | erwil ms the subjects of I'eun, or occupying h's
ce | lands daring his pleasure,

u-|  'Chesnwe clause is introducedinto the charter
i to ll.lt:ul Illhllinw;e. -

n ‘I'he charter of Georgin profesics o be granted
oy | for the suitsble purpose ul’:,nuul‘ " :)aur gul.j.,-.;;.
at| to.gnin a comifvrtably subsise
Phauds in the Mwedvan pr

by caltivativg

in
§o,[Wuste and desolate.” AJ% "\ ueitws: #And wheroas
¢~ | our provinees i Norlq \merien have becu fre
r | queutlywavaged be, i enzmies, wore espe-
clally tbat °[ 3,5l Caroliny, which, in tho late
'“;"h’ 1he * Ligliboring savages, was lnid wasto
'i.’, ::.".u swyrd, and great nunbers of the Eug-
l:“‘h Abi miserab), 13 and our
.ing subjeets who now inhabit there, by renson
of the smailaess ol their numbers, will, in ense of
any new war, be exposed to ths like caluwitios,
inasmuch as-thoir whole Southern fruntier con-
he | tizueth unscttled, nud lieth open to the said sava
an | ges."! ;
Thaso motives for planting the new colouy nrc
de | incompatihte with ho lofty ideas of granting: the
od | soil, aud all its fuhalitants, from seén to sea. ‘Uhey
er | domousteato the truth, that those grants asserred
us | i title aiaiun Europeaus oaly, aud were consi-
ir | dered as blank paper, so far as the rights of the
o- | natives were concerned. The power of war is
of | given only fur dufcace, not for conguest. |
of | Tho ehasters coutain passages, showing one pf
os | their ohjoets to be tha civilization of the Indians,
ry | and thar eonversion to Christianity-=objects to
cr [ he accomplished by conciliativg conduet, and
10 [ g00d eximple; wot Ly exterminziion.

“T'he actua! state ofv things, on so wuch of the
\wroricau contivent as ligs between the Mississip-
Pi and the Atlantie, explain their elaims aud the
chavters they g 1. Their pr i una.
voidubly interfered, with each other; though th
0 | discovery of vue was admitted by all to exclude
il | the elaim of tha other, the estent of that discove-
ry was ths subject of nuceasing contest.  Dloody
e | conllicts srase hetween them, which gave import-
g anee Al security to the neighboring natiows.
L | Fieree aul warlike in thei character, they might
il | be formidnble enemies, or effoetive friends. Ju.
= | stead of ronsing their resentinents, by asserting:
- | cltlies to their Iands, or to dominion over thewr
i persons, theie allinncs was songht by lattecing
'r | professions, und purchased by ric.ﬁn presents. ‘The
1- ¢ Suglish, the FPreneh apd the Spaviards, weee e-
qually emmpetitory for theie friendship and their
1. | aids ~ Not well acgnainted with the exact mean-
d { ing of words, norsuppesing it to be material whe-
n | ther they weve called the subjects, or the children
¢ | of their futher ive Buropa; lavish in professions of
-1 duty and alfection, in return for the vich presents
It | they reecivel; so dong as their nctual independ-
enco was uutouched, nad their right to sell-govesu-
- | ment acknowledged, they wers willing to place
1t | dopendence ou the power which furnished sup-
o | plies of which they were ia absolute need, and re-
i | steained daugerous intenders feom enter!* s their
it | conntry: aud this was prohably the sease iu whick
of | the terun was underatood by them. {
| Certain it is, that our bistery furnishes no ex-
v | ample, from the first sottlement of eur conutry,
h | of any aticmpt, on the partef the erowu, to inter-
d | fere with the interanl affairs of the Indians, fur-
- | ther thin to keep out the ageats of foreigu pow-
y{ers, who, as teadeis or otherwise, might seduce
y | them into forcign allianee.- The King purchased
s | their Lnels when th-7 were willing to sell, at o
Il { price they were willing to take; but never coercod
it | seepender of thawm, He also purchased their
alliwnce an:d de;vndonce hy subsidies; but never
« | intruded into the, interior of their affairs, or inter-
| ferad with theie sell-governfhent, so far as re-
, | spected themselves only. ?
f | The general views of Grent Eritain, with re-
. | gard S the Indians, wers detailed by Mr. Swuart,
e | superintenident of Iudian afairs, An a speech de-
d'| livered at Mobila, in the proseuce of several per-
sons of distinction, soon after the peace of 1763,
Towards the eouclusion he says, “lastly, Tinform
you that ft 43" the King's order.to all .Governors
o | nnd subjects, to traat the Tndians with justice and
- | humanity, and to forbear all encroachments' on
a | tho territories allotted them: accordingly all in-
t | dividuals are prohibited from purchasing any of
t your Tands; but, as you Know, that your white
- | hrothren eannot fead you when you visit thom,
unlas you givz Alem grounds to plaut, it is ex-
o | peeted that you ‘will cedv lands to the King for
- | thuiurpose.  But, wheacyer you shall be pleas-
1 | ed to surrender airy of your terfitorivs to his ma-
- { jesty, it must be done, for tha future, at a public
Il | meeting of your.nation, when thegoveruorg of the
d | proviness, or ‘s superintendent-shull bo present,
s [and obtain the consent of all yeur people, ‘The
- | boundaries of your hunting grounys will be rceu-
- | ragely fixed, and no settlement pirmitted to be
. 5)“ apon them.  As you may be assured that

N9
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tronties with you will be faitbfully kept, so it
expected that you, also, will be careful stiistly.
4 10 observe them,” 3
d " "Ihe proclamation issned by the King of Graat
Britain, in 1703, sovn after tho ratification of the
- | articles of peace, forbids ths governors of nay of
= | the colonies to grantwarsants of survey; or pass
d | patents upon any lands whttever, which not ha-
n | ving been eedod to, or purchased by us, (the Kiug)
¢ | as aforgsald, are reserved to the suid Indians, or
n n‘u'yoflbam.'- PN S s T )
The prociamation proceads “and we tlo fur-
-+ | ther tleclnre it to bo our royal will und pleusure, |
y | for thes prosent, as aforesaid, to reserve, under
% | our-sovereizuty, protectipn nnd dominion, for
- | tha wse of the snid Indians, alithe lands and ter-
- | ritorioy™ “lying to the westward of the sources
's | of the rivery which fall iuto the sca, from the
e | wast il northwest as aforesaid: , and we' do
¥ | horeby strictly farbid, on pain of our displeasure,
id [ all our Loving subjeets from making any purchas-
1+ | es or sctilements whatever, or umx n
W | of nuy of tis lands above reserved, w it our
¥ | speeinl loave or-liceuce for that purpose first ob

tained.”
18 | »And we do further strietly enjoin and require
all persons whatover, who have, ‘either wilfully
or ) tly, son | Ives upon any
Inuds within the countries above described, or up-
on any other lands which, not having hoen ceded
to, or purchased by us, are still reserved to the
said lnthuo'.;v ns msddh iy fnnhwl‘t.h to remove

e sucl .

« A proclamation issued by Gov, Gage, in 1772,

uuupiu the following p:"tge: '-\Vhe‘;n ofany
cantrary tothe positive orders of the King,

'.p.. :\. have umdertaken to make settle-
' the boundaries fixed l:‘ the treaties

s BE

countries without delay. : 1
Such was the ‘policy of Great Britain towards
the Indian navous h‘lbiuu the territory from
:w% “nd such :Er pmﬂilnpﬂﬂo:“':’
tho eharters she had granted; -h-nuumm:.
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| tween the contracting parlies nfc id, through

< lof on the f the other, other-

tween the contracling parties, in a mauner en-

.bide by, and hold fast, the chaiu of fricudship

| peace; ‘ar, did the American commissioners }fo to

m
ceived in this protection only what was
10 themselves—an 4 h

> .
nists had uch causs for tha apprehrazion that
the [ndiyn nations wauld;, as the allies of Great
Britaty, add their arms o her's. This, as was
be oxpected, boeame an objeet of great solici

Ftucy to Congress.  Far from® adyanciog a claim
%o their lands, or aseerting any right of dominion
wverthem, Congress resolved “thut the seeuring
and preserving the frievdship of the Indian nu-
théns, .ajpears 1o be a subjoet of the utmost mo-
;mént 1o these colonies." 2

Tl parly journ e of Cong, ws exhibit the most
auxious dusire 0 coneilinte 1 lm!iu[l nations.
Pire Tndind Jepartinents were £stablished, and
comntissioners nrpuimc-l in each, 10 treat with
the Tudians in their respective depm wents, in
the name and on behu!l of the united eol s, it
vrder to_presorve peace nud fricndship w.ith the
said Inos 08, and (o prevent their tuking any Pt
in the prescnt commotions,” — * \

The most steenuons exertions were made 1o
procure those suprlics ou which Indinn friendship
was supposed to depend, and every thing svhic
might excite hostility was avoid«d,

The first treaty wits made with the Delawares,
in Scprewber, 1733, - St

"'ho lauguago of equality in which it is drawn
evinees the tenper with which the negotiation
was under: o4en, and thy opiuion whick then pre-
vailzd in the Cnrted ™

Tealed.

wlst. That alf offcuces or sets of hastility, by
ane or cither of the contracting partics agaiust
the other, be mntnally forgiven, aud husied in the
depth of oblivien, never inore 1o be had in re-
membranse, E

2. That a perpetunl peace and friendship
shall, from honee o.rlL tuke place, tnd snbsist be-

all succeediug generations: and if cither of the
portios ave engngad in a just and necessary war,
with nny other uation or nations, that then each
shall assist the other,in dv proportion to their a-
bitities, till their. enewnies are hrought to reasona-
nble terins of iccommodation, &e.

3. The third srticle stipulutes, smong other
things, n free passuge for the American troops
throngh'the De‘uwnm natian, .aod engages that
they shall be furnished with provisions and other
uecessaries at their value.

“dth,  For the better security of the peace and
friendship now entered into b{ the coutracting
partics against all infractious of the same by the
citizens of either party, to the prejudice of the o-
ther, ncither party skall proceed to the iufliction

wise than by securing the offender or offenders,
by imprisonment, or uny other competeut means,
till a fair and impartial trial can be had by judges
or jurics of both parties, as ncar as can he to the
laws, customs, aud usnges of the contracting
parties, and natural justice,” &e.

“5th. The Gfth grticle regulates the trade be-

tirely eqaal.
Gth. “The sixth article is entitled to ’puculilr
a disclaimer of desi

, a8 i

which were, at that time, ascribed to the United
Statos, by their enemies, and from the imputation
of which Congress was then peculiarly anxious
to free the Government. [t is in these wards:
*“Whereas the eucinics of the I'nited States have
ondeavoréd by ever: artifice in their power, to
possess the Indiaus in general with an opinion’
that jt is the desigu of the States aforesaid to ex-
tivpate the Fudi und take g ion of their
country: ‘T'o obviate such false suggestion the U-
nited States,do enguge to guaranty to the afore~
said nation of Delawares, and their heirs, all their
torritorial rights in the fullest and most ample
minnar, as it hath been bounded by formor trea-
ties, as lung as the snid Delaware nativn shall a-

now entered into."”

The parties further agree, that other tribes,
friendly to the interest of the United States, may
be invited to form a State, whereof the Delaware
nation shall be the Lead, and kave a representa-
tion it Congress, ‘

+ This treaty, in its lauguage, and in its provi-
sions, is formed, as near as may be, on the model
of treaties betwgen the erowned hexds of Europe.
he: sixtl_ article shows how Congress then
treated the iniuriohl walumny of cherishing de-
sigus uwiwriencly to the political and civil rights of
the Indians. 3 v

Bhwring the war of tha Revolution, the Chero-
kecs took part with the British. After its termi-
nation, tho United States, though desirous of
poace, did not foel its necessity so strongly as
while the war cantinued, Their political situa-
tion being changed, they might very well think it
advisablo to nssume a higher toue, and to impress
on ths Cherokees the same respect for Congress
which was hefore felt for the King of Great Bri-
tain.  This may account for the language of the
treaty of Hopowell, There s the more reason
for supposing that the Cherokeo chiefs wero not
ﬁ.-ry cuiticel judges of the language, from the fact
that every one mancs his mark; uo chief was ea
pable. of :ig::ing his name. . Jt is probable the
treaty was interpreted 1o them. :

The treaty js ntroduced with the declaration,
that “'I'he fssi plenip iary of
United Stntes give peaco to the Cherokees, and
receive them into the favor and protection of the
l_inim.l'Sum of America, on the following condi-
tions.” - . .

When the United States gave pence, did they
notalso recoive it!  Were not both parties desir-
ous of it? If we cousult the history of the day,
dots it not iuform us that the United States wers
at least as anxious to obtaiu it as the Cherokees?
We miay ask, further: .Did the Cherokees come
to the seatof the American Government to solieit

therit te obtain it? "The treaty was made at Hope.
welk notat New York, The word “give" then,
has no reil importance attachedsfo it.-

Phe first’ second articles stipulate for the
mmrnll vestoration of prisoners, and of course o-
qualin =1y 2 Y
.~ Tho third artiel acknowledges the' Cherokees
to o under the etion of the United States of
America and of no other power.

- 'This stipulation is found in the Tndian treatics
with Great Britain: and ml{}pmhnhlybo foun
with thos In other European Powers. ~ Its origi
may be traced 10 the nature of their connexion

thase Poewers ; and its true meaning is dis-
cerned in their relutive situagion.  °

The general law of EuroPean sovereigns, re-
speeting their claims in Amerien, limited the in-
tercourse of Indinns, in » grent degres, to the par
ticular prientate whose ultimate right of dominion
was acknowledged by the others. ~ This was the
general state of things in time of peacp.~It was
sometimies changed in war, The consequence
was, that their -mllm were derived chiefly from
that nation, and their trade confined toit. Goods,
indispensabld to thelr comfort, in the shape of

nis, were reecived from the same 5
Vhat was of still more importanee, the strong

| of Government was interposed to restrain
the licentious angd disorderly from iptruding into
their country, from en ts on their lands,
and from thowo dets of violence which are often
attended Izﬁndpnnl murder. "The Indians mr-

n.rpnmw >
ors on them. . It involved practically no elaim to
their lands, vo dominion over their persons. It
dependant -i‘; iy 100 ich of &
" «l L tee!
i, nh';u protoction, ?:‘:2‘;‘.‘*?"‘:
vaota)
: their natiopal bt
- tlie
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t] Neliber tho Britih Gye;nmont nor dis Cherg<
t| kees, ever ud:muo_d it otherwise.- o vt
s|  'Thesame stipulation entered into with the Uni-

ted States, is und y t L i, the
same manuer. ‘I'hey receive the U:srop_a na-
tion iuto their favor dud protection. he Cheros
kees ackuowjedge themselves to be ntler the pro<
tection of the duited Stautes; and of ncother pow-
ér. Protection does uot imply the dotruction of
the protectedd. The mauner in W lelliﬂ'm stipulu-
| tion was understood by the American Caverninent,
is explained by the lnnguuge aud ety of our frst
FPresdent, i

Vhe fowi th article deaws the heund ary between
1he fudians and theeitizens of the Uiited Erates.
Bsut, in describing tis boundary, the term “allot-
ted,” v the teran ~hutiing ground ! ave used.
, that ghe Indians,

Al et

Rl S

Is it reasonshle 10 sup,
who could not write, and anost prolualy could nat
read, who ceztuinly wore nui caticel . 1zes ufuu:
Langwige, should wistinguish the wos i allotted

el

e words *marked oul”  Vhe actual sub
j::‘;" of conuact was the dividing N3s hetween
the two nations; and their attention rany be very
well supposed 10 have been coufined it ‘thut sub-
jeet. H}r-ﬁ. i fact, they were cediajg lawls to
‘the United States; and deseribing the extent of
their cession, it mty vgey well be supposed th -t
they wight not uuderstand the term en 2'oyed, as
indientiog that instend of granting they were re-
ceiving lmids, A thy term would adm3 of no o-
ther siguitication, whichis not'conced. ¢, its be-
ing nnderstood is s apparent, results 1o neces-
scrily from the whole transuction, thos it must,
o thiuk, be talsu lin' the scuse in which it was

hvionsly wsed.
"“;:::»‘:\' ithre. ‘;’)’l'\?? to the words “hunting grounds.”
Hunting was at that time the prineipal cecupu-
tion of the Tudinns, aghi their laml Was syt ve < sed
for that purpose thun forany, other. It caildnut,
however, -be supposed, that any intentiot existed
of restricting the full ase of the lnuds they re-
served. ‘

‘To the United States, it could be h matter of
noconcern, whether their whole territory voas de-
voted to hunting grounds, or whether : u otcasion-
al village, au cecasioual corn field, iutortapted, [
aud gave some variety to the seene.

'I'ﬁe-u terms had been used in the treatica with
Great Britain, and had never been mirvader-
stood.  They had nover been supposed to imply |
aright in the British Governmeut to taka their
lauds, or to iuterfero with thoir iuternal goversu-
ment.’ .

The fifth articlo ‘withdraws the protectien of |
the United States from any citizen who has set-|
tled or shall sett!c on the lands allotted to tlw In- |
dians, for their hunting grounds, aud stipulates
that if he shall not remove within six months, |
the Indians may punish him. |

The sixth and seventh ardicles sgipulate for the |
punishment of the citizeus of either couutry, who
may commit offences on or agaiust the citizens of
the other. The nnl; inference to be drawn from
them is, that the *United States considered the !
Cherokees as a uation.

+Tho ninth article is in these words: “For the
benefit and comfort of the. Indians, and for the |
prevention of injuries and oppressions on the part
of the citizens or Indinns, the United States, in
Congress assembled, shall have the sole and ex-
clusive risht of regulating the trade with the In-
diaus, and managingall their affairs, as they think
proper.’ - ol

construe the expression ;'mn?‘_n;ing all their
fider o

affairs,” into a B!
would be, we think, = perversiou of their néces-
sary menning, and a departur® from the ennstrue-
tiot, which has been uniformly put on thom.—
The great sabject of the article is the Indinn
trade. “The influence it gave, made it desirablo
that Cowgress should possess it. The Commis-
zioners brought forward the claim, with the pro-
fession that “their motive was “the hencfit and
comfort of the Indians, and the prevention of iu- |
Juries 92l oppressions.” This may be true, as
respects the regulation of their wade, but enumnot
b5 truc as respects the management of all.their
affairs. The most important of theso is the ces-
sion of their lands, and security agninst intriders
on them. Is it eredible that they could have con- |-
sidered themselves as surrenderipg to the United |
‘States the right to dictate their future cessions,
and the terms on which they should be made? or
to compel their submussion to the violence of dis |
orderly or licentious intruders? ' It is equally ina |
concoivable that they could have lugpnudl em- |
selves, by a phrase thus slipped into an artici, on |
auother aud most interesting subject, to have di- |
vested themsclves of the right of self-government ||
on subjects not connected with trade. Sucha |
measure could not be “for the benefit and com- ‘
fort,” or for “the provention of injuries and op-
pressions.”  Such a construction would be incon- |
sistent with tho |riril of this and all subsequent | |
treativs; especial K of those articles which recog- | |
nize the right of the Chorokees to declare hostili- | ¢
ties, and to make war. It would convert a trea- | |
ty of poace covertly into an act, aunihilating the | 1
political existence of one of the parties. 1lad such
a result boon intended, it would have boen openly |
avowed. . 3 P
This treaty contains a few terms eapable of |
being used in a sense which could not huve been | |
intended at the time, and which is consistent witp | ¢
the pragtical construction which has always beci | s
utmpon thew; but its essential arricles treat tifo | |
herokees s a nation capable of wmuintaining | «
tho relations of peace and war; and pscertain tie | |
iboundaries between them and the United Stufos, |
The treaty of Hopowell seems uot to huvq es- |
tablished’a solid pence. "f'o nccommodate |the |
differenees still existing between the State of | ¢
Georgia and the Cherokee uation, the treaty of |
Holstein was uegotinted, in July, 1791 Th3ex- | ¢
isung Constitution of the United Stateshud heen |
then adopted, rud the Government, having 1sore |
pacity force its just claimns, \vas | ¢

perhaps less mindful of high soundiug expres«ius | |
denoting superiority. We hear wo more of fiv- | {
ing poace tothe Cherokees. * "I'he mutnal deiire | §
of establishing permaneut peace and friends!t p, |
aud of removing all causes of war, is honestly/a- |
|

L

1

|

t

[

X

[

:

v

f

vowed, and, in pursuance of this desire, the Tirst
article declares, that thore shall be; perpetynl
peace and fricudship between all the citizens of | |
the United States of America, and all the iudi’ix
dual posing the Cherokee nation. 3

The second article repeats tho important ne«
knowledgument, that the Cherokee nation is u(i-
der the protection of the United States o Amerti-
ca, and no other sovereign whatsoever, ©

he menning of this has been' alroad; pr‘ll!l;-
ed. The Indian natigns were, from their situn-
tion, necessarily dependent on some loreign pe-
tentato for the supply of their essentinl wants, and
for their protection from layless and injurions in-
ous into theircountry, ‘That Power was na«

turally termed  their protector. ‘I'bey had been
nm:ﬁnd uader the protection of Great Britain, |
but the extinguishment of the British power in
their lmghhtﬁod. and the estblishmeut of lllld
of the United States in its place, led naturally to.
the declaration on the partof the Ghergkees, th
they were under the protection of the United:
States, and of no other power. They had as-
sumed thorelation with the United S whicl
had before subsisted with Great Britaiu, = .

“T'his relation was that of a nation elaiming and

receiving the jon of one more pow:

o el Il asetion of vae more powerfuli

character, and submitting us subjeets to the laws

of & master, .

‘The thind articlo contains a perfeetly oqual sti« | o
Tho Tour el geon i RIS |
ac L t

ry-botween the: Ubited States aud tie Cherokes | ¢




!

- | United Stutes, & rond throngh b
fe !

| pledging the faith of 1
| pratection; has been frequenty reutwed,

tional character of on
estublish the bounda ",h' - on of ey
other. ’L‘o. preclnde?'onver all diy, £
gréed that i shall be phaiulyan
sioners, 10 be appointed by gacl g, 98
order to extinguish furever nllclllmp.g (A
kees to the ceded lands, oy additio o] !
tion is (o he paid by the United Bur: o
additional consideration i Clzmi'
il vizht o the | b, foroyep, o M
By the fisth articls, the Clietokee, all
1]

A Coupyy,

: of UaLss0e rivey, ol

! ™ A ackyon
the right of the Ghe flon
willllhokl lhum.b Gherchecs o L

By the sixth nrticle it is agp,
the z‘herokecl. that the Unil‘ers";'.;:th y
the solg and exelusivy right of ,ﬂ* :
trade.  No clanm is made 1o “"R.! iy
of all their affairs,” - The l(iph].ﬁo;gu o
been exphined. 'fhe ohmrnuon‘m‘ .
ed, thut ke stipulation ix itsel an ."Jh
their rii;ht to make or rofuse it, =
. lly'no seventh nrgcln. 1ho. United B
emnly guaranty to the Clerol o0 a1
lands {'xft mre\)g ceded, kee waig u

‘Thoe eighth articlo relinguishes o

s any citizens of the United 81gpe
settlo on their | iath fnrl;i;
tizen ‘of the ol States: to huy on .j,,‘,
or to enter their country withoug 5 pass

The remaiving articles are equal,a
stipulations which weuld te wadg onl)
uation admitted to be capablo of p“’-
sell, -

This treaty, thas explicitly reeogn:
tionsl character of th: « Lh:rt{knu‘:‘:u:; .
of sclf goverument; thas BuArantyiyg ||*;:'
assuming the duty of,xrolccﬁuu, and of

e United Etates [yl

newgin full force.
"I'o the general plodge of protection have
added several specifie pledges, decmed vyl
5. Bomo of these restryin sy
‘aito m eficroachn
¢

| the Cherokec country and provide forthe py

1 ment of intruders.

[

i vl b m e

3

AP B M e’ o it Dh

{to the States, rospectively; unless
| tunlly invaded, *or shall bave

From the commencement of our Goven
Congress prssed nets to_ regulate the trads
int se with the Iudiens which treat the

| nations, respeet their ri';lns. and wanifesty

purpose to afford that protection which »
stipulate.  All these acts, and especially i
1302, which is still in force, manifestly ¢ons
the several Indian nations as distinet pol!xid d
munities, having territorial boundaries,
which their authurity is oxelusive, and havi
right to all thie Innd within those boundaries,
is not only ackuotyledged, but, guarantied
United Srates.

1n 1319, Congress passed an act for prony
those humane defigus of civilizing the peis
ing Indians which had long boen cherished iy
Executive.~It enacts, *that, for the purpa
praviding agninst they further decline and o

| tinction of the Iudian tribes adjoiningto the

tier scttlements of the United States, and fori
ducing among them the habits and arts of &
zutiony the President of the Uuited Staws
be, aud he is hereby authorized, in every
where ke shall judge improvement ia the

and condition of such Indans practicable, s
the means of instruction con be introdued,
their own consent, to employ capable \
good moral eharacter, 10 instruet thel in
mode of agriculture suited to their situatios;

| for teaching their children ln'reu!ing, writiog

and for perfi 3 such other ¢

ay beenjoined, according to sieh instrac

es as the Presidont may givoaud prs

for the regulation of their conduct in the discld
of their duties.”

This act aynwvedly contemplates the pree
wlon of the Tniian nations as an ohject sou
‘the United States, and proposés to effect thi
jeet by civilizing and eonverting them fron
ters into agriculturists, Though the Che
had already made considerable pvogmh
improvement, it caniot be donbted that the
ral words of tho act comprehended thes. 1
advanco in the “habits and afts of civiis
rather encouraged persoverance in (he bl
exertions still farthier to meliorizg their el
| This act furnishes sirong additioyal evideet

|'settlod pur{:ose to fix e Tudians iy theird
1

by giving them security at home. ., !
| T'he treaties and laws of the United Stita6
(emplate the Indinn territory es complei

| tated from that of the States; and

tll intercourse with them shall be carried o
clusively by the Governnient of the Usies,
Is this- the rightful exefeiso of power, or
usurpation? - . e
While these states were colonies, thisp
in its utmost extent, was admitled to resid s

| crown. “When our revollnloulr,y‘lwm"
v of o8

Cong was I '
blage of deputies, neting wuder specile? "
gra ‘bylﬁclv“ or
several colonies, . It wes 'sml F.'F‘"m
ment, not perfectly organized, ior wee

sp2ctive powers of those who were eatrustel
the management of affairs accuralely 5
The nocessitios of our situation Pﬂ"’“‘a i
ral conviction, that those, measures WEET,
cerned all, must be transaeted by & M{&

| the representatives of all were assem
‘ whichpeould command the confideece of

Congress, thorefare, was cosidered 53 K7
with all the powers of war and P‘“‘.L
gross digsolved our canpexion with
country, and deelaed these United Colos®
be independent States. Wilwﬂz
finition_of powars, ‘Ogh!" e
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e first discoverer of the coast of 1t parti-
caion claim,. and this was B restoction
::ea Eurgpean potentates imsposed on
¥ elves, a8 well s ou the Indinus. “Vhe very
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by have been aceurately detailed i the argu- | v
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Fourt revise and 1eversoit. 3
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¢ @xclusively /to the Government of the U- | ai

"

bey aro in direet - hostility with trenties, ro- |ty
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ed for riys ons woy  jurisdie.
tiot 4 conrt, hmno.t‘? Ieuﬁ:”
gment alfeets person,
gf' ieoful E&n’.“ punishment could dis.
#0198 when iuflicled o dwincapee. Tho plain.
_ﬁn‘{n?h Hot fews iy .’ﬁf"w perati
of this itutional law thun it affeeted hiy
property, o s ot less entitled to the rotection
oFthe concitttion,laws, nud trenties of lis country,
ftis the opikion of this coust that the judgment
ol the Enperior Conrt for the county of Gwinnett,
in the Bute of G, argim, coutemning Samuel A,
Worcester tv Lard labor, iy the pevitentinry of
the State of Gieorgin, for four years, was pro-
vounced by that court under colour of a luw
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tion, treaties, and Iawy of the United States, and
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