D 1 b & e S F

VO

h- r

¥

n
81§

he
ar
ne

Ty

he
of
ng

ue

TS |

he

Lo
A
ug
te,
|-

he
ng
1~
ks,
nt.
I'é-_- |
e,

of |

and

— el - A SE—— S ——— i

THT INDIAXT QT”’ES’E‘IGN

or gy

at

LC'_"' 1
'nh-
W"

d-

Few decisions have been made by|
the Supreme Court of the United States
of more intrinsic importance than the
one recently rendered in the case of
the Cherokee Mussionaries.
‘lthat decision to be erronecus, and that|
1y attempt to enforce it would be an
act of high-handed oppression and in-1;
justice, and attended with the most de-
p]orable consequences,
ment that the Fedeml Judiciary has
felt constrained to pronounce such an
inion as we
that no farther measures will be adopt-|
ed for carrying it into effect.
amieation of the Cherokee Question,”
as it is styled, has been lately published
in the Washington papers, supposed to
be from the pen of the present Secre-
tary of War, Governor Cass,
occupies twelve colammns of the Globe,
and which, but for its great length, we
should have transferred into our paper;
for seldom, in our estimation, has been
furnished an exposition of a comples
political question, so eminently marked
with abilitv as this “Iixamination.”” —
From the intimate acquaintance which| 1
Governor Cass possesses with the pe-
culiar characteristics of the Indians of
North America, their present eoudi-
tion, and capability of providing for
their own wants, and from his high re-
putation for literary and legal attain-
rents, it was reasonable to suppose
him remarkahly qualified for the task
which he has performed.
fess that we were not prepared for so
trinmphant a refutation’ as he bhas fur-
nished, of the views put forth by a judi-
cial tribunal so justly celebrated for
learning and ‘ability as the Supreme
Court of the Uuited States.
pose to p.;we a brief sketch of tlle vefog-f ]

op

to time liable,” and giving a passing
notice to the many political qriestions
which have from time to time agitated
the Republic, declares the solicitude
which be feels that *the doubtful and
difficult questions” which have arisen|
for discussion in the present day, will
|be examined ‘‘in a spirit of mutuoal
forbearance and arranged in a Spll'lt of |

mutual accommodation.” o

Our national totto should remind us, that we |
have become one from many ; and if the exam- ¢
ile and the blessings, which this Union has | pm-.
 duced, are to be perpetnateq, we must seek, in
a serise of iuterest and safety, and'in a feelmg |
L of patriotism, the true power of cohesion,

Upon the virtue and intelligence of the pen-
ple we must rely, in oor seasons of danger,—
'I‘hey have thus far been the ark of safety. .
Wwere presumptuons to doubt, that they will be | g,
most et‘ﬁcacmus when lhey may. be must want-

ed

questlon” which he propounds in gen- .
eral terms as follows: " “Has the State: or
of Georgia a. rlght to -extend her: laws
- |over. the Cherohee lands wnhm her
.‘9- limis? -

™1 The fnllomng vnew of lhe questmn
of jurzsdzctum upon the ahstract grnund

{ of justice and veasan 1s ‘then given, -

“When the Eumpeans landed” npan. thwcan-
tment they . fozind it mhabxteﬂ bv numernus
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satisfaction that there is a sanatory in-|an
fluence in our institutions, which, if it|bo
cannot prevent, can heal without difii- :f‘
culty or danger those maladies, 0] oy
which all public bodies are from time {ty
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seattered over an immense region, subsisting
principally by the chase and by fishing, destitute
of arts and sciences, ignorant of the tmo princi-

lof ages, to produce such deplorable effects up-

| foundation of that invalu; nble hemage, wluth

1 tribes, do not constitute such an occupancy, as

and venerally engaged in hostilities. These men
were in the rodest state of bmbansm. thinly

~ples ol religion and mmahw acknowledging no |
law but the law of (orce, and taught l’rum their
infancy, by precept and ehample, that war was
the great business of their lives, and its dangers
'aud glories the great object of pursuit.  Such
were the Indians then, and such are they now,
wherever their coutact with the white man has
not changed their primitive character.

‘The new race of men destined, in the course

on the fortanes of these people, were influenc-
ed by other motives, and governed by other
principies. We will not here inguire, ‘whether,
in taking possession of the country, i reclaiin-
ing it fiom a state of natore, and n laying the

has come down to us, thev were right or wrong.
We shall endeavor |I€’l(‘dflel to show that the

ereat comnmand, to be fruitful and multiply, tove-
plemqh the earth and subdue it, has been consid-
ered as one of universal nhl.g'mon : that a civil- |
1zed mmmumly has a right to go forth and take
possession of unncmpled and uncultivated re-
gions 3 that the hunting migrations of nomadic

anahit to give them an exclusive title to more ter-
ntory, than is necessary for their comfortable
subsiste nce, in the mode to which they have been
.:ccmtmnvd - that Vauel, the areat expounder of
the law of nations, was I‘l;_{ht, and so were his

assnciates in this investigation rizht, when they
maintained, ‘that the cultivation of the soil wes
an obllgalmn imposed by nature npon mankind,
and that the human race could oot well snbsist
or greatly multiply, if rude tribes, which had
not advanced from the hunter state,-entitled to
claitn and retain all the buoondless forests,
through which they might wander, If such
people will usurp more territory than they can
snbdue and cultivate, they have no right to coin-
plain, if a nation of cultivators puts in a claim
for a part.,” This is the received doctrine on
this cnhjpct and has been maintained by Vartel,

by Locke, by Montesquieu, by Smith, by Mar-

tens, and hy many others.  Principles sanction-
ed by these names, can be neither unreasonable
in themselves, nor unjust in their consequences,
however they may be jeered at as ‘shameless
and shallow,.’

These two races of men, nnder circumstances
so different, and with objects sa irveconcileable,
ae, in the progress of events, brought into con-
tact with one another, 'They caunot exist in
independent attifudes,  The effort of the one 1s
to subdue the earth, to extend over it the bless-
ings of coliivation and civilization, and to pro-
vide permaneut residence for themselves and
their posterity. The effort of the other isto re-
‘pel the invader who comes among them. To
commence and continue a series of wars, in
which harbarous trophies of victory may be ob-
tained, and barbarons glory acquired 5 in which
warriors may go forth to plunder, to devastation,
to death, and retarn to exhibit their spoils and
recount their feats— return to strike the past in

have spread ruin over the land of the w lnle man
—to stimunlate themselves and others to fresh
exertions, by the applause of the surrounding
m*:lmmle, always mare generous as the work of
the spoiler is more cruel,

[t must not be:forgotten, that abstract specu-
lations upon topics Jike these, seldown promote
the cause of truth,  The investigations are emi-

upon the ¢common sense of mankind, applied to
the relative situation of the parties, Prmuple‘-
carried to their extreme, will be found inconsist-

ety, and have, in fact, wisled many ‘enthustastic
men, who, with .more zeal than judgment, have
entered upon their examination,

What, then, in the position in which these
parties are placed, is to be doue ? If the bar-
barian acquire the ascendancy, his rival is not
merely conquered, but destroved. [f, on the
contrary, the civilized man assert and maintain
the superiority, dne by physical to moral force,
both parties may be nreserved.  And evenif one
must fall, the law of self-defence gwea to ellher
the right of conquest. '

It follows, therefore, that the new communi-
ties, springing up in the heart of a boundless
wilderness, had a right to assume such a juris-
diction over the Liarbarous people around and
among them, as’ was hecessary to the safety of
both ;
as the course of evems niight~require, The
great object would be, to impress upon the un-

F

» to teach them their own existence required
lhat their passions should be restrained, their
warlike propensities subdued, and the pmceful
 duties of life enconraged and promoted. A
peace to-day and a war to-morrow, and the es-

ver effect this.
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Haof we:ahmg the circumstances, and of a ppreciat-
“And' the yery necessity

fessions, and conventional oblxgatlons.

aqsumed and its extent must depend upon the
apinion of the dominant party. . The doctrine js
well stated by the Supreme Court.  “The Unit-
ed States,’ says Chief Justice Marshall, ‘main-
tain, as all others have maintained, that discove-
ry gave an exclusive right to extinguish zhe In-

{dian title of occupancy, either by purchase or
conquest, and gave. lhem, alsn, a right 1o

such a degree of sovereignty, as the circum-

stances-of the people would allaw 1hem to ex-

ercise, - - - « |
“What that deglee of qoverelgnty 18, mmt he

B

sivage communities. The Ialter are mcapab!e;

t

'ing their importance,
' of assuming jurisdiction, so inconsistent with the

‘ordinary principles of public’ uitercouree, s
s fmmded u;mn the moral mcapacuy Th one of lhe.

“Lexclusive Junsdncuon, nervndmg avery. pnu of

-the Suate, 'including " the territory held. by -the |
Indnm, or we:have no jorisdiction aver 1 e, |
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their native viilagp and tell the deeds, which

neutly practical, depending, for their solution,

ent with the bhest established rpauhxtmm of soci-

‘and to assume this peaceably or forcibly,

cw ilized party the conviction of their inferiori-

tablishment of mutnal independence, would ne- |
Nor wonld promises, and pro-
Feeble |
| indeed would be such barriers against the tide of
i Indian power, lmpelled by Indian passmns. o
Under such ciremmstances, jurisdiction is well’

‘I kuow nf no half way doclrme on this sub-_-"
JE(‘[ * says: Judge Spencer. *We have either an |
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harsh in its application. The nature of the in-

tercourse already described, wonld lead. to the

inevitabie destruction of the weaker power, un-
less its operations were stayed by the interven-
tion of other considerations.  Every thing, short
of this nltimate resurt, is so much gained for the
cavse of humanity. If the safety of one party
would justify the complete subjugation or de-
struction of the other, were there no intermedi~
ate measures which would obviate such a neces-
sity, the adoption of a measure that can alone

i accomplish this object, is not only proper but

just.  What that is, has already heen - stated,
and in its exercise every intependent, civilized
community is responsible to God, as itis respon-
sible for all its other acts of sovereignty, and 1o
no human tribunal.  To contend that the right .
of general jurisdiction does not exisi, because it
may be abused, is to adopt one of the most com-
mon fallacies of superficial reasoners.  As much
political and personal freedom should be left
to these savaze people, as way be compatible
with the great objects of restraint and seenrity,
and necessary to their happiness.  This may va-
ry, as time and circumstances vary. As the
sivilized border approaches the uncivilized re-
giop, the relations of the parties updergo a
change. At first the Indian knows little of the
He hears of him, indeed ; but he
sees and feels him not,. By degrees they ap-
proach, and the precautions, dictated by reason
aved by experience, hecome necessary.
' - he assumed, botitis one o

Jurisdiction rust S Ol
cestrain, not to goveru, The Indian is not

then prepared for government. He is igno-
rant of the institutions which the stranger has
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brought, and it would be unjust at once to sub-
jeet him to them. Gradually, however, he ac-
quires a knowledge of their obligation, He
finds that they protect life and property ; that

linjuries are not redressed by blood, nor are

strength and weakness the measures of right

and wrong. He feels that they are justy, and
anderstands them sufficiently to claimn their
protection, and to render obedience. Their
shield may then be cast over bim—the wall of
separation may be broken down, and entire ju-
risdiction assumed. He swill then be suhject to
equal laws, which have here, and in the ‘Father
land,’ been the boast of ages, and the safe-guard
of millions of human beings. He will he freed
from the danger of turbulent passions, and (rom
the arbitrary sway of leading men—from de-
crees, which pronounce the punishment of death
upon any one, proposing to transfer his rights,
and to escape from an oppressive thraldom, to a
|conntry which offers every prospect of comfort
aned iinprovement, | |
It is observed by Mr. Justice McLean, *that
the exercise of this independent power, "refer-
ring to the right of the Indians to maintain sepa-
rate governments,) surely does not become more
objectionable, as it assumes the basis of justice,
and the forms-of civilization. Would it not be
a singular argument to admit, that so long as the
[ndians govern themselves by the rifle and the
tomahiawk, their government may be tolerated,
but that it must be suppressed, as soon as it shall
be adipinistered upon the enlightened principles
of reason and justice.” . o
. On the contrary, we think no course of things
ran be more natural. While the Indiap isin
the rnde condition alluded to, he is as ignorant
of the principles of just laws, as he is unfit to he
the subject of their operation, How could he
be punished for crimes, of whose moral torpi-
tude he has never heard ? HBow could he be
| prosecuted for debts who is ignorant of any abii-
gations which these impose, except to pay if he
pleases? How could the whole legal machine-
ry of civilized life operate npon one whose honse
is'a piece of bark, whose subsistence is the spon-
taneons gift of natae, who has lived without re-
straint, and who has never lonked npon himself,
1 nor outwards, farther than to follow the game,
and to destroy his enemies. -
But as soon as he comprehends “the enlight-
encd principles of reason and justice,” he is fit-
ted for our laws, unless these, indeed, are found-
ed upon other principles. His “rifle and toma-
hawk” may be converted into a “plonghshare
and pruning-hook 3 or in other words, he be-
comes a civilized man. We speak here of the
process, and the reason of jt.  We have already
considered its abstract justice. -

0 e“h‘_” "~ The “‘examination” then, enters into

an elaborate investigation of the ques-
tion so far as it may be coosidered to
rest upon authority ; and explains, the
general doctrine which prevailed on
this subject among the first discoverers
of America, which he says was this:
the un-| The discoverer of a covntry not-previously
\feriori- | known to any of the civilized nations ofthe old
equired | world, had a right to take possession, and to es-
d, their | tablish some token of sovereigunty. He then be-
yeaceful Ic_'a‘u)e, ipso faclo, the righiful owner of all the
ted. A |land within a certain distance of this point.—
| the es- | What that distance was is doubtful, and perhaps
yuld ne- |it never was uniform. In the eatlier English
nd pro- | charters it is two hundred leagues. - .~
‘Feeble| When the country became known, bounda-
e tide of | ries were prescribed, more or less definite, as
ns.  |the knowledge of it was more or less accurate.
nis'well | That these .boundaries' were - bariiers -against
pon the {the approach of rival discoverers, has always
ctrine is | heen ‘agreed. - That within them an absolute
ie Unit- | jurisdiction was assumed, over all persons and
, “main- | property, has never been ‘questioned, till re-
jiscove- |cently.  An examination of the subject will pro-
 the [n- | bably show, that the mode of peaceably extin-
chase or {euishing Indian title by voluntary arrangenient,
right to { which is supposed to be a- practical disclaimer
circum - | of the rights of jurisdiction and property, bas
n to ex- [not resulted from any doubts of the original
+ = Ipinciples, nor of the power to. apply them, but
has been owing partly to political considerations,
alldlo 3 ccnﬁic[ion’ [ha[. [0'_l'ﬁcq1_lilflﬁf'l_ﬂdia“ “t[e
without the consent of the occupanis, conld only
be' done at “an expense,” as Gen. Inox said in
his report, in 1789, “greatly exceeding the value
of the object " and partly to advancing opin-
‘ions of the age, more and more desirous of me-
liorating the condition of this helplessand hope-
S d consequently to be respected as
his sub- | an ‘indication of correct feelings, and to be fol-
ither an | Ibwed:as an example, in 1ts proper application.
' part of | Limiting it; as has: heretofore been limited, to
by the [ personal and private, but not extending to politi-
. There | - Did thie European nations assume_ the gene-
i sibnd {ral powers which hive been stated, or did they

cessarily 'assume merely “tlie exclusive right of purchat-
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sei] ;7 and were their charters, agreeably to the
apinion of the Supreme Court, *‘considered as
blank paper, so tfar as the.rights of the natives
were concerned 27 Tie guestion 1s at present,
an histarical one,  As such, it mmay be examin-
«d, without reference to anv moral duties it nay
be suppased 1o involve., :

And as a preliminary observation, it may be
well to remark that if all thie grants of European
sovereigns were intended to convey only a right
to purchase from those who had a right to sell,
their phraseology is the most unfortunate of any
drcuments upon recard.  And beside, upon this
construction or rather sugdestion, why have the
elementary writers entered into any investiga-
tions of the relative rights of barbarous and
civilized nations?  The rizht to bny, no one
could doubt.  But thatis not the guestion which
was presented to the great tribunal of public
gpinion upon the discovery of Amnerica, aud
whirh has beeo so often investigated and de-
cide:l.  Which the wost able jurists have dis-
russed, and teaced to its first principles.  That
anestion is a far different one.  [tinvolves con-
flicting interests and inquires which shall yield,
'Phie eminant men whose opinions have been
qaoted, connected the discovery of America,
-and the pretensions and conduct of the adven-
tarers, with the rights of the barbarons people
ihen first made known to Christendom, and de-
cided that the latter nad vieldaed, aud justly
vielded to the former. But their speculations
would have been as unworthy of them, as of the
suhject itself] if the whole question were merely,
wha should buy and fairly buy the property of
ine Indians. Were they correct in their opin-
ions, that the charters involved far more mo-
mentaus consequiences 2 Let these instruments
decide.  That which was granted to Coluinbas,
are going, Ly our command, to discover and |
~onguer, &c. certain Islands and mainland, &c.
sud it is hoped, with the assistance of God, that |
<ame of the afuresaid islands and mainland in
the said ocean will be dtscovered and conquer-
ad, throngh vour labor and industry, &e?

“ And in aorder that in the said islands and
mainland, whirh are discovered, and shall be ]
Jiscovered hereafter in said ocean, in the parts
mentioned of the Indies, the inhabitants of all
that country mayv be hetter governed, we give
vou such power and civil and criminal jurisdic-
fron, high and low, &c.” )

A copious citation of authorities 1s |
then made of charters of settlement,

oninions of learned writers upon na-

sianal law, Vattel, Grotins, &ec. various
political productions, legislative enact-
meunts of the colonies before the revo-
lution, judicial decisions of the states
subsequent to that event, acts of Con-
gress, &c. &c. whereby it is made
clearly manifest that the nniform opin-
ton of both sides of the Atlantic has
constantly been that civilized commu-
nities “*have an unquestionable right of
surisdiction over barbarous tribes in
contact with them.” 'The Examiner

then continues as follows:

The romance of [ndian history has praduced
impressions not lass injurious than erroneous. |
Ziealous but enthusiastic men, have surveyed
the condition of the Indians, and have depicted
it as it never did exist, and never can exist,
whiie the integrity of their institations is pre-
cerved. Their life is essentially ane of expo-
sure, of want, and of suiTerina.  When the veil, 11
that bad covered them for aces, was withdrawn,
and thev becare kanwn to the civilized nations
of thie world, they were found broken into pelty
cammunities, and in a state of perpetuat hosti.
Bities,,  War was their basiness and their pas-
sion 3—not to sibdue but to extermnnate ;—nof
1 assert claims rejected, nor ta procure satis-
fretion for injeries commmitted—buat to” griatify
rnat thirst for bload, which seems tmplanted 1
every [adian breast, Tlere was no poiut of
uninn batween then and the strangers arriving
Camnng them.  Their habits, feelings, and opm-
tans, aud all that constitute moral and physieal
varieties inthe human race, were essentially dif-
{2rent, and, after the Lapse of two centaries, are
vit disferent. There were no seeds of haprove-
mant sgwn, which eould vegatate,  Noelements
of civilizalinn were in existence, to be moved
a:d combined by some master spirit,. A vas
revion of conptry, fitted to support millions of
Laman beings, was unoceupied, or only ocenpied
by solitary huaters and warriors, who pursned
their game or their enewies, over distriets now
erowded with inhiabitants. and abounding with
all that renders life desirable,

The remarks of Chief Justice Marshal upon
this subject, in the case of Johnson and Mclu-
tosh already cited are so just and justly express-
ed, that they cannot be considered out of place
o this disens<ion, .
~ #Althouah we do not mean to engage in the
defence of those principles, which Lnropeans
have applied to Indiaw title, they may, we think,
tind some excuse in the character and habits of
the peaple, whose rights have been wrested {rom
them,” .

We may here obcerve, that if the doctrine
1aid down by the Sapreme Court, at their last
tarmy, in the Cherokee case, that all that was
claimod hy the British government was “the
exclusive right of purchiasing <uch lands as the
natives were willing to sell,” be correet, the
“principle” needs no defencej nor could any
tights be wrested from the Indians by us prac-
tical assertion,

“’I'he title by conquest,” continues the Chiefl
Jastice, s acquired and maintained by foree.
‘I'he conqueror prescribes its limits,  Humanity,
however, acting on public opinion, has estab-
lished, as a general rule, that the conquered
shall uot be wantonly oppressed, and that their
cundition shall remain aseligible as is compatible
with the objects of the conquest,  Most usually,
they are incorporated with the victorious nation,
and beenme subjects or citizens of the govern-
ment with which they are connected. The
new and old members of the society mingle with
each other; the destination between them is
csradually lost, and they make one péf)p]e.—--
When this incorporation is practicable, humani-
ty demands, ana a wise policy requires, that the
rizhts of the conquered to praperty should remain
nuimpatred j that the new subjects should be
governed as equitably as the old ; and that confi-
dence in their seenrity should gradunally banish

he painful sense of being separated from their
ancient connexions, and united by force to
sIrangers. |

When the conguest is complete, and the conp-
anered inhabitants can be blended with the con-
querors, ar safely governed as a distinet people,
pnblic sentimant, which not even the conqueror
can disregard, imposes these restraints upon
him ; ana he cannot neglect them without injury
to his fame and hazard to his power,

~ But the tribes of Indians, inhabiting this coun-
try, were flerce savages, whose occupation was

wary and waose subsistence was drawn chiefly
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from the forest. 'To leave them in pnssEsslt)n of
their country was to leave the country a wilder-
ness; to govern them as a distinet people was
lmpnssm}e, because they were as brave and as
high spirited as they were fierce, aml wers
ready to repel by arms every i 'utempt on {hl"ll'
lndenpndence. o -

What was the mewlahle consoquonro of this
state of things? The Europeans weie under
the mecessity either of abandoning the country,
and relingnishing their pompous claims to it, or
enforcing those claims bv the sword, aud by the
adoption of principles adapted to the condition
of a people, with whom it was impossible to mix,
and who could not be governed as a distinet so-
ciety ; or of remaining in their neighborhood,
and exposing themselves and their an!'es to
the perpetual hazard of being massacred.

‘Frequent aud bloody wars, in which the
whites were not always the aggressors, unavoid-
ably ensued, European policy, numbers, and
skill, prevailed. A< the white population ad-
vanced, that of the Indians necessanly receded,
The country in- the immediate neighbirhnnd
of agriculturalists hicame nnfit for them. The
game flad into thicker and more unbroken {or-
ests, and the [ndians followved. 'T'he soil, to
which the Crown oritrinall} claimed title, lwinff

no longer occupied by its ancient mhqhnams,
was mrrelled out, according to” the will of the
sovereizn pawer, and taken possession of by per-
sons who claimed immediately of the crown, or
mediately through its grantees or deputies,

gulate in general, the rel.mrm hetween the con-
queror and the cnnquered was incapable of ap-
plication to a people nnder such cireamstances.
The resort to some new and different rale, better
adapted to the actual state of things, was una-
voidable. Every rule, which can be suggested,
will be found to be attended with gieat difficul-
(. .

This quotatinon contains a candid and able
stmaary of the circumstances, in which these
parties were placed, and of the causes which led
to the new system of intercommaunication that
was adopted. ‘There are here no specnlations
upon abstract rights, but the quesunn is consid-
ered as a practical oue, in the investigation of
which new circamstances reqnired new princi-
ples of action. The ease is fairly put.  Were
the Europeans to abandon their enterprise and
retorn, or were they to remain, and subdue the
earth, and establish the I'lstm'clr ﬁ)unhtmnq of
happiness {or themselves and their posterity ?—
Historv has recorded their choice, and the pros-
perity of the new world attests its wisdom. DBut
if they were to remain, there was no medium
hetween their own destritction, and the emire
subjugation of the aboriginal race. - They did as
all others would have dcme with sianlar circuni-
stances. 'They acquired an ascendency which
has continued to the present dav, and must con-
tinue till these races are armlgmmed or till
thev become cn-equals in arts and lntelllgence

To justily all the scenes of cruelty aud op-
oression, which have marked the progress of the
[Luropeans and their descendants, in this hemis.
phere, is equally uncalled for by hwmanity
and justice, and the defence of the principles

laoks abroad upon ali that intellizence and in-
dnstry have done and are doing, will scarcely re-
gret the great change which has been effected,
nor wish that the right of iznarance and oppres-
sion vet rested npon all this fair prospect: that

half of the woild nnknown to the ather.

[From this general review of the dactrine, the
rommentaries, and the practice, these conclu-
sions mav be deduced.

. That civilized communities have a right to
take pnssession of a eonntry inhabited by barba-
rons tribes, to assume jurisdiction over them, and
‘to comhine within narrow limits,” or, in other
words, to appropriate to their own use such por-
tions of the tmritory as they think proper,

2. That, in the exercise of this right, sneh
communities are the judges of the extent of the
jarisdietion o bhe aaqumed and of territory to
be arqred,

The ¢political superiority” of the
whites over the Iudians i1s then more
specially asserted, and the question s
examined whether ¢ the general con-
trolling anthority over the Indians is
vester in the General Government, or in
the States ?’ Tt is declared as a pre-
liminary proposition that this attribute
of anthority once belonged to the se-
veral states, and still belongs to them
nnless thev have ceded it to the Gene-
ral Government.” The Federal con-
stitation is then examined, and the only
“three provisions having the remotest
connection with this subject,” are par-
ticnlarly noticed. The first 1s the
clause conveying “power to dispose of
and make all needful rules and regnla-
tions respecting the Territory or other
property of the United States,””  The
second is the article which gives the
power to regulate commerce with for-
eign nations, and among the several
states, and with the Indian Tribes.” —
The third is the clause which confers
power ‘‘to declare war and make peace.”
It is conclusively proved that the right
of jurisdiction could not be conveyed
bv either of these clauses. The au-
thority of the general government to
provule for the “‘common defence,” by
assuming a temporary control of the

Indians for that purpose, is thus re-

marked upon *’

As a necessary incident to the power of “de-
fence” is the right to make peace, bringing into
action the treaty-making authority and a ‘:peual
jnrisdiction over all matters fairly eonnected

{ therewith, as far as they are actually required for

the purposes of safety, and as long as the Gene-

|

that the respective States may assume jurisdic-
tion over them, without calling nupon. Congress
to “provide {or the common defence.” When
the possee comitalus may be substituted for a
rmhtary force, and when citizens venturmg to

i
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engave in hostilities will become traitors., -

'I‘hls is the only real and visible ﬁmn(}a!lon,
upon which the power of the General Govern- |
ment to conclunde a treaty wnh any Tndjan |
tnbe, living within the bmmdarlee of a State, |

can rest. Except so far as: the process may be
thought e‘cpedlent in the purchase of their pos-

sessory right by the United States, and where the |
Umted States have the nltamate damam, and,

R ‘1'
r".*".-"

¢ The law which reﬂulatm and ought to re-

- which they assumed and too often abused,— |
Still he, who regards hnman nature as it is, and

the Genneseznavizator had yielded to the tmpor-.
tunities and menaces of his erew, and left one

ral Government is responsihle for that safety ;|
that is, till the various tribes are so reduced in |
strength, or sn unprowd in morals and habits,
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it is necessary and “prope
shon!d he made by convent

ianal arrangements.
And, in either case, the extent of power inust be

‘Né;'ither

limited by the objects to.be_attained. I _
of these have any connexion with ¢ivil orcrim-

inal jurisdiction, and can therefore neither con-

. FEE

take it [rom the States, if it is vested in them,

treaty-making power iu relation to the
right of the general government to es-

crcise jurisdiction over the Cherokees, |

will be foand particularly interesting:

‘Having endeavored to show the general na-|

ture of the jurisdiction over the Indian tribes, and
that, in the Uvited States, that jurisdiction be-
longs to the several State governments, when-
soever, and howsoever they may choose 10 eN-
ercise it, it is necessary now to inguire how far
the exercise of this right by the State of Geor-
aia is controlled or prohibited by anv Conven-
tional arrangements, made with the Cherokee
[ndians,  [{ the General (Goverament have en-
tered into engagements inconsistent with 1his
right, and if such engagements were within the
scope of its legititnate aathority, nothing reinains
hut to regret these stipulations and to execute
them; even if they perpetnate the inconven-

| tences, which mnst attend the permanentiestab-
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lishment of the Indians in their present places of
residence. If, on the other hand, the U. S. have
contracted obligations which they cannot {ulfil
without a viglation of preceding and paramonnt
daties, they must then compensate.the Indians,
who are the injured party, to their full satisfac-
tion, unlss their demand is, upon the face of it,
exorhitant and anreasonable. [1If itis, the com-
mutation should be measured by the giarty, thus
invelved in contradictory obligations, in a spirit
of liberality, and tendered with a full explana-
tion of the circminstances,  We think, however,
it will be found, that neither of these alterna-
tives, is before us; but that all the rcompacts
made with the Indians may be executed fairly
and in good faith, and consistently with the jua-
risdictional authnrity of the State of Georgin.
The extension of the laws of the respective
States over the Indians involves their personal
and political rizhts. The forimer, under any
state of things, will no doubt be amply secured,
and all proper rig®:s and remedies extended to
them.  How far they shall participate in politi-
cal privileges, must depend on their advance-
ment in improvement and koowledze.  While
passing “through that probationary situation,
which their previous habits agd circumstances
have rendered necessary, they must remain in
the state of “pupilage,” described Ly Jdudge
Kent.  Aad without suffering the question to be
influenced by pre-conceived notions, not appli-
cable to the relations of the parties, nor by thaose
romantic delineations of [ndian character and
condition, more ereditable to the heart than the
judgment which have misled many worthy men,
let us inquire what must be the actoat effect of
abjecting to the ordinary jurisdiction of the
[iws those tribes, which hive alveady commenc-
ed the great carecr of hoprovement, and made,

a5 s represented, such progress, us to qualify
{ ’ prog » .

them for the task of self-zovernment.  To one
who is ignorant of the controversy, which has
recently artsen ont of this subjeet, the answer
will appear disproportioned to the (earful conse-

1 quences which, itis apprehended or alleged, will

resndt from this change. These half crodlized
Indians will become subject to the common law

of England, with such temporary cisabilities as.

the respeciive State  Legislatures oy -
pose, till thev are prenared by education and
habits for its full enjoyments And is not this
preferable to their present system of policy ?—
All bistory teaches that po free government can
exist amoug half civilized paople. [t mmst be-
conie a despotism, ruled by ane or a fow.,  Amwl,
if we are not wholly mi<in{ormed, the cxperiences
of our own Indian tribes confirms the general
lesson. 1 the southern Indians have made those
advances in improvement, which many so con-
idently assert and believe, they cannot be in-
jured by the operation of just laws, [f they
have not, they are unfit for the task of self-go-
vernrnent, and to become the founders of an in-
dependent State,

The various treaties with the Chero-

kees are then minutely examined, and |

it is clearly demonstrated that there are
no stipulations in any of them “incom-
patible with the exercise of jurisdiction
by the state of Georgia over these In-
dians.”’

- The examination concludes as fol-
lows :

. | . . k
“There is another view which may

be taken of this subject, and has been
(requently taken and recently and very
ably in the American Quarterly Re-
view. If the State of Georgia has no
right to exercise jurisdiction aver the
Cherokees, it follows that these peaple
constitute, by virtue of their natural
rights, or by the recognition of the
United States, a separate political com-
munity with the power of self-govern-
ment. Aund that in fact, a government,
independent of Georgia, has been per-
manently established within the bound-
aries of the State. Mr. Justice Mec-
Lean, indeed, observes, that ‘the exer-
cise of the power of self-government
bv the Indians within a State; is un-
doubtedly contemplated to be tempora-
ry.” But by whom s it so contem-
plated? Certainly not by the Chero-
kees ; for they avow their determination
never to remove. Aund as to the United
States .and Georgia, their ‘contempla-
tion’ of the subject is out of the ques-
tion. The former, upon the doctrines
advocated, have parted with their right
to interfere, and the latter never had

any. ' How this state of things can be|

terminated, so as to render the govern-
ment ‘temporary,’ is not very obvious.
~ %This subject, however, it is not ne-

Chernkees political rights; independent
have endeavored to show. Andin do-

ing this; we haveextended onr remarks
to such a length as'to ‘prevent us from

conspmlemly,_lljc right to makc"‘lle_efdﬁnl 1'1_116_5: we are
and regulations respecting” it. - And also, inthe ], '
sregulation of commerce” with ‘the Indians, if
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les e are the ieaa mchmd lo undertake nl.l
th";.; a8 we' feel uueqml to the laak, and WFP*

"

m',, confident it will be fully and ably investi-

s.' grated by others.. It goes to the very|
'"" foundation of our government ; and 1t}
:'e:_tthe President and two-thirds of the Se-
on- i Nate can, by an exercise of the treaty-
not =makmﬂ' power, plaut or continue sepa-|
™ rate commuDIlies AMONg us, indepeud-
rhe ent of the recpecuve ‘States, lhf*y hold !
he | 11 their hands a tremendous power, to

°X- be w]e]ded fm‘ g()()d OI CVJ' A pnw

]

% ler, whose extent and consequences can-| s

> *

> !not be foreseen.

;;‘& s And besides we shall have a new
be- | code of nataral or of municipal law, or
en- | of neither to establish, (for we areveally |

ex-lat a lass'to apply the proper epithet,)
,::r | by which all these new relations, grow-
en- [ing out of an unexpected state of things

iee | may be regulated. By which the thnd

en-| v heel in our form of government may
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s.0f
ave {rizht, avoiding all those considerations,

et «In the previous discussion we have lsi
'confined ourselves to the guestion of  ti
O
il fwhich render it expedient that these [n-jis

N H

anq » » L ] .
. 1 west of the Mississippi, assiuned for

fit, | their permanent residence. No false;

m- lphllamtl)rnm, should induce us to wish
::IUI? their continuance in the station thpy
na- | NOW occupy. The decree bhas gone:
ver, | forth ; it is irreversible, that the white .
-1 and the red man cannot live tocether.

?:’,‘: He who rans may read,  He may read
ju-{it in the past and in the present, ‘and he
. |may discern it in the signs of the future.
Vel Withont attempting to investigate the
);::,l: causes, moral and physical, which have

red, |enacted this law of stern necessily, it i::
Vtotenough for the present purpose to
1‘(‘};_ know that it exists, and to feel that its
hile | penalty is destruction to one of these
jon, partles, a pen'\ltv only to be avoided by
ees | thelr migration hevond the sphere of its
Neol inflnence. The longer this salutary
e | measure is delayed, the greater will be
pli- | the injury to them.  Their state of ex-
ose | eitemient and uneasiness will continue,
;:[112 the collisions and diflicnlties with their
en. | white neighbors will multiply, and sur-
t of fronnded, as thev must be, with dis-
the | heartening troubles, their habits and
;':]i‘ prospects may be wrecked in this hope-
.r.r_; less conflict.  Had they not better go,
one | and speedily ? Go to a climate, which
hastis known to be salabrious ;to a country
:;r fertile and extensive; Dbeyond therwr
will | wwants now, and for generations to come;
zed |and to a home, which promises comfort
f“;f: and permanence. _

'?mj_ “Can they expect to maintain thetr
and | present position 2 T'o establish an in-
this | dependent government, having unde-
z:l'; | fined and undefinable relations with the
. | State of Georgia? To add another
wd, | fmperium in tnperio to our complicated
nee fsystem P Such an expectation appears
f(‘)';’g to us vain and illusory. Practically
on. | unattainable; and fraught with their
in- | destruction, if it could be attained.—

hey They would be exposed to the opera-
80 1tiou of all those evils, which have swept
" lover their race, as the fatal Simoom,
ro- | the blast of death, sweeps over the de-
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