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The accompanying opinion of Judge CLAY?‘ON, of Georgia,
involves a question of high importance, which will occupy
the attention of Congrevs at its next session. It also, at pre-
eent, is under consideration before the Cherokee Board of
Commissioners. ‘The main question is, * had the 3tate of
Georgia the right-to pass laws dispossessing the Cherokees of ]
their Jands without the intervention of treaty stipulations| ,
between the United States and that nation; and whether | b
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the Cherokees, who were driven from their gold mines by the
authorities of Georgia, are not eatitled to indemnity, under
the head of ‘ depredation,’ inserted in the treaty of 1835, and | i
can now make their claim before the Cherokee Boatd.,” Aun-{
otber mooted point was, that * mineral found in the bowels | (i
of the earth did not constitute a species of property belonging
to the Indians entitled to protection by the provisions of the |
wreaty.” Judge Clayton has decided that it did belong lo] q
ths Cherokee nation as much ae their forest trees orother pro- | ¢
perty, until their title to the soil was extinguished by the | st
United States according to law. e

This opinion is of deep interest to the Gherokees end citi- |
zens of the gold region genorally, and will be.much sougb.t ti
aler, it published. If you will give it a placé In the Inteili- | r

gencer you will confer & great f'avoﬁr. + v
JUDGE CLAYTON'S OPINION 'JE

In the case of the State of Georgia vs. Canatoo,a | d
Cherokee Indian, committed to jail upon a charge of dig |
ging gold in that part of the Cherokee nalion not as yet | p
ceded, but atlached to the county of Guwinnelt for the purposes | ti
of etvil and criminal jurisdiction, J t

The prisoner was brooght up by habeas corpus, end his | i
discharge moved for upon three grounds: 1. Defect of com- | a
mitment ; 2. There was no law meaking the offence criminal;
and, 3. It there was, it was contrary to existing treaties, and | ©
therefore contrary to the Constitation of the United States

There is no force in the first objection, and consequently it
needs no consideration. In the second the Court admita there | 2
is some room to doubt. And here it will take occasion to say | ¢!
that, as this is & very important question, involving rights or | ti
the highest character, both in relation to the State and the | t
Indians, and as there should exist the utmost harmony be | s
tween the legislative and judiciary branches of the Govern | U
ment, both aiming to discharge with fidelity the high obliga. | t!
tions committed to their trust, and seeking to accomplish a } Ul
common object, the welfare of the community, it will be | d
striotly proper, and evince a becoming respect for the Legis | a
latare, for the Court to refer the act back to that body, with | ti

| _iis views candidly expressed on both of the last mentioned {J
“"_~"_points, with'a hope that such a course may prevent any fu }°
-~ "~ rare collision. And this is considered the moat discreet and |’

necessaty, as this case, under its present arrangement, is no: |’
 of such pressing urgency as to require a hasty discussion. :

Upon the second ground, then, 1t will be necessary to bring |
the act of the last L.egislature into view. The substance cof |*
its caption is, ‘“to take possession of the mines within the }°
Cherokee nation, and to punish any person or persons who |’
mav be found {respassing upon said mines.” ¢

The preamble of the law asserts that the mines * are of right | *
the property of Georgia,” and states that ‘‘great waste has|*
been committed by the trespasses and intrusions of number- | U
less citizens of this and other States, in digging, taking, and
carrying away large quantitiee of gold frem said mines: for
remedy whereof, Be it enacted,” &c. The first section au
thorizes the Governor to take possession of the mines, and to
employ a force to protect them from all further trespass. |

The second section appropriates & certain sum of money to
carry into effect the foregoing section, and the third section
declares that, * for the better securing said wines from ¢res.
pass, if any person or persons shall be guilty of digging fur
gold, silver, or other metal apon said land, or who shall take
from or carry away any gold, silver, or other metal from any
of the sail mines, unless authorized by law, he, she, or the»
shall be guilty of a misdemeanor, and, upon conviction there-
of, shall be sentenced to hard Iabor in the penitentjary for and
daring the term of four years. .

The fourth and fifth sections inflict a like punishment upon | ¢
any person who * shall employ any white man, Indian, ne- |t
gro,or mulatto, to dig or carry away any guld,” and provides | i
that the act is not to be 80 construed as to confine a siave in | 8
the penitentiary. - | f

The sixth section confiscates all slaves and other property I‘
:
f
}
I

employed in trespassing on said mines, and the proceeds of
their sale to be paid into the treasary. .

The above is an analysis of as much of the law as is neces
sary for our present parpose. Though the caption isa gener:!
one, and applies to afl persons, yet it ia contended that it re
fers only to trespassers, and that, as thé word ' trespass is o | o
legal and technical term, it mast be received according toits } i
legal meaning.” ** Tyespass, (says Blackstons,) as relatesto Jt
land, signifies no morethan an entry on another man’s grounJ § 1
without a law{ul authority, and doing some damage, however |
inconsiderable, to his real property.” And it matters not | 2
whether the person in possession, is * lardlord or tenant,” {1
whether he has an ‘' absolute or qualified property” in the |t
premises, either has his right of action against the /respasser, | v
consequently no man can be a trespasser upon land of which { |

" he bas the use and possession, or which belongs to bim absa | f
lately or for a limited time, ’I‘hen, applying this Jdoctrine, it | ¢
is said an Indian cannot be a trespasser apon lands of whict. | b
it is acknaowledged, by treaty, he had the full, free, and un {p
disturbed ession, t

Again, it is contended that, in aid of the ebove principle,
the preamble of the law is very strong, if not conclusive. It |t
siates that great waste has been comimitted by the frespasses | o
and inirusions, of whom ? Not the Indians, but numberlese | 2
citizens of this and other States. Now, Indians are not citi- ] 3
zans, and never have been so considered. The preamble pro- | ¢
ceeds to declare ! for remedy whereof.,”” What mischiefistc { p
ba remedied  The (respasses and intrusions of ** numberlesa | o
citizens of this and other States upon the mines.” Then|!t!
comes the enacting clause, which states, for the better secur | e
iog said mines from frespass, all persons guilty of digging gold } b
shall incor the aforesaid penalty, ‘* unless authorized by law™ | t
to dig. Now, here is room to contend again that it was {res
pass, in its 12gal sense, the L.~gislature intended to ponish, and | #
tiat, as it was well known no one could by any poesibility
according to existing laws, be ‘S authorized by law’ to dig for | E
g>ld but the Indians, they having the constant and aniform { t
law of treaties, as well as the intercourse law of the United
Htates, to protect them in the possession of their unceded | g
lands, the above expreseion was intended as a saving in thei; '
behalf. It has been urged, and some facts stated which oc
carred at the passage of the law to exglain the reason of the { b
above proviso, but I presume every knows that courts of jus ‘ "
tice cannot travel out of the law for explanations of its mean- | #
ing ; it would go to establish the monstrous practice of ascer- | ti
taining the sense of the Legislature by oral testimony, and | tI
thereby place the laws of the land in the most dabious and | %
fluctoating condition. | E

Aguin, it is asked, if the above gection was intended to} 2
embrace evary person who should dig gold, where was the | t
necessity of the 4th section, which impozes the same penaliy | a
upon any person who shouid employ a white man, Indian, | jt
negro, or mulatto to dig gold 1 If it is contended thal these | ci
four descrip:ions of persons were excepted from the penalty { o
of the 34 section, because the white man alluded to was one { o
who should not be a citizen of this or any other State, but | G
who claimed the rights of an Indian as a descendant, and | ¢!
therefore, from greater particularity common to the law, was | a
described as a white man—that to employ him or the Indian | s:
should be a crime in the employer; for ifit was criminal in them | t!
to dig gold, no one can or will believe that they would suffer | fc
themselves to be employed in a business that would send | a¢
them to the penitentiary. And this idea is much strengthen | a
ed by the fact, that there is an alter proviso which exempts | ri
slaves from penitentiaty confinement, and subjects them to | t!
confiscation, as an additional punishment to the employer. p!

Thess are the doubts thrown around this law, and the | Ia
Coaurt is calied vpon to remember the rule of construction to ] b
be found in the Eoglish law, which is our law, and which, [ b
§f it ever existed in any couantry, ought to exist in this boaat- | q
ed land of libarty, viz : * Jt was one of the laws of the twelve | in
* tables of Rome that whenever thete was & guestion betweeg {
‘ liberty and slavery, the presumption should be on the gide | * -
' of liberty, This excellent principle our law has adopted in | *

* the construction of penal statutes; for whenever any ambi-| '
“ guily arises in a statute introducing a new penalfy or pun | ‘!
‘ ishment, the decision shall bs on the side of lenity and| O
' meérey ; or in favor of right and liberty ; or, in other words, | ca
* the decision shall be according to the strict letter in favor | w
' of the subject, And though the Judgesin such cases may { ki
* ffequently raise and solve difficullies contrary to the inten- | ro
‘ tion of the Legislaiure, yet no further inconvenience can | se
‘ result than that the law remains as it was before the statute. | so
* And it is more consonant to the principles of liberty that the | se
* judge should acquit wnom the Lepislaturs intended to pun- | th
* ish, than that he should punish whom the Legislatnre in- | se
* tended to discharge with impunity.” I do believe it was the | or
intention of the Legislature to bring the Indiaps within the | m
“-penalty of the law, but I candidly avow I arrive at this belief | vi
more from the knowledge of the history of its passage than| w
from the law its-If, and that to one entirely anacquainted with { m
that history there would be much ambiguity in its true object. | fr.
Beliaving then, as 1 Jdo, and that the Liegislature has perhaps | ot
not given the subject that full and deliberate inveatigation | h:
which belongs to courts of justice, and which their supposed | w
knowledge of the Constitution, laws, and treaties of the land, | gc
and the constant and familiar use of legal principlesin ex-| C
unding the same enables them to bestow on such questions, | ri
wiil proceed to present my opinion on the third ground for the | G
fatare consideration of the Legislature. ly

In the beginning of this investigation I lay down the follow- | G

ing principle: Thatthere never have been buttwo ways of sce | w
qoiring Indian lands—by force and by purchase. I add,|th
history does not furnish a siogle instance where one foot of | B
Indisn lands bas ever been taken by force by the United | ha
States, especially.by Georgin; and this redaunds greatly to | gr
the credit of the settlers of America; for Vattel, (the best | be
writer on natural law,) observes ** that the cultivation of the | th

‘ soil was an obligation imposed by nalure upon mankind, and | th

¢ that the human race coald not well subsist, or greatly malti- | pa

* ply, if rude tribes, which had not advanced from the hunter | it

' state, were entitled to clpim amd retain atl the boundless
‘ forests through which they may wander. - If sach people | In
# will usurp more territory than they can subdue and culti- " Ki

+-




¢ vate, they have no right to complain if a nation of culti-f
‘ vators pute in & claim for a part.” [3 Kent’s Com. 312, and
Vat. b. 1, § 81}

Vattel further adds, * people have not then deviated from
‘ the views of pature in confining the Indians within narrow
‘ limits,” but praises the moderation of the American settlers
for purchasing from the Indiane what they had a right to take
by force. All that the first discoverers ever claimed was the
right of empire, and the ultimate right of dominion over the
territory which they took the possession of in right of their
sovereign; and, as against all other nativons, this right was
rigidly enforced.

This right of empire or of government has been fairly de-
duced into the State of Georgia, and I consider that question
as at rest. The right of domain or soil is also in Georgia,
but subject to a claim or title of the Indians, which must be
extingulshed in some way or other before Georgia’s absolute
right will accrue. The question is, how is this to be extin-
guished 7 Is it to be by Yorce or purchase? If by force, is
the Court to understand that the law of the last Legislatare
is intended to effect that purpose?l Is it to be understood
that the Btate renounces the policy pursued by herself, her
sister States, and the United Statez, for the last three centa-
ries, and throws herself upon the original right which Vattel
admiis she had at the discovery of America, and that, too,

where the reason for that right has almost if not entirely
ceased T Will the State urge, after greatly advancing in
science and civilization, and, what is still better, in the know-
ledge of just and equal laws, that, by reason of its crowded
population, it is unable to *‘subsist and multiply” without |
this land ; that these ' rude tribes have not advanced from
the hunter state,” and usurp more territory than is necessa-
ry for their subsistence, or are not sufficiently confined

' within ‘¢ narrow limits 1"

T his court does not consider this law to be an act of force,

| but is founded, no doubt, in what the Legislature honestly

}

believed to be a right acquired, somewhere between the first
discovery of the country and the passage of the act, either in
the force and effect of the laws of Great Britain over that
people from whom we obtained the country, orin our own lawe,
treaties, and compacts, eince its acquisition. It is, then, under
this view we narrow down the consideration of the question.

And, first, if the ladians have a title to extinguish, what
is that title? 1sball consider the question under & twofold
aspect . -

1st. What part or portion of the land have they a right to
enjoy under their title?

2. What is the nature and duration of their title?

An idea prevaila that the mines and minerals of a country
are separate and distinct from the interest of the land, and
ihat the former aiways belong to the sovereign. Now, no
thing ie more erroneous, and this mistake has occasioned all
the difficulty. 1 candidly own that I labored under it my-
self, and granted an injunction with a view to settle the quea
tion ; but when I came 1o examine the subject, I found no-
thing to support sach an idea : on the contrary, I found every
thing which was calculated (o satisfy me I was wrong. Not
desiring my own viows, by any means, to be considered as
authority, I shall speak whenever | can in the language of
the law, as givep to us by the best and most approved writers,
Justice Kent, therefore, says : ** It isa fundamental principle |
‘ 1n the Eaglieh law, derived from the maxims of the feudal
‘ lenures, that the King was the original proprietor of all th:
‘lands in the kingdom, and the true and ously source of title.
‘ [2 Black. Com. 51, 53, 86, 105.] In this country we have
‘ adopted the same principle, and applied it to our Repablican
‘ Goveroment ; and it iz a settled and fundamental doctrine
‘ with us that all valid individual ritle to land within the Uni-
* ted States is derived from the grant of our own local Gov-
“ernments, or from that of the United States, or from the
* Crown, or royal chartered Governments established here
¢ prior to the Ruevolation.”—{3 Kent’s Com. 370, and the av-
thorities there cited }

Now, what is land? ** In its legal signification, (says
*C ke and Blackstone,) land bath an indefiaite extent up
| * wards as wellas dJownwards, Upwards to * the sky,’ is the
‘maxim of the law, apd therefore no man may erect any
| ¢ building or the like, to overbang another’s land ; and, down
‘ wards, whatever is in a direct line between the surface ot
‘any land and the centre of the earth belungs to the owner
‘ of the surface, a8 is every day experienced in the mining
‘ countries, So that the word ‘land’' includes not only the
' face of the earth, but every thing under it or overit. And

B T e gy TH O B g

‘ therefore if a man grants all his lands, he grants thereby ol
‘ bis mines of metals, and other fossils, his woods, his waters,
‘ and hi= houses, as well as his fields and meadows'”’—[2 Bl

J{ Com. 18.]

1 § the “ original proprietor” of all the lands, held not only all

By the foregoing doctrine it will apyear that the State, as

the mines and minerals, but every thing else that is included

« | in the term land, Originally they have never been separated

'
H

any more than the woods and waters have been separated
from the soil ; and I defy the production of any authority to
prove the contrary. But, whenever the Crown granted its
lands, if it chose to make & reservation of the mines and min
era/s upon the face of the grant, it had a right to do so, and
from that time they became separate and distinct, and never
before. And all the mines and minerals now held by the
Kiog of Great Britain, separate from the lands, is by virtue

) } of such reservation at the time of granting his land. This

)
I
j
I
?

is the case with regard 10 some of the l-ad mines of the Uni-
ted States; and this was altempted by an act of Georgia in
1825 ; but, meeting the decided disapprobation of the people,
tt was shortly repealed. I have no hesitationin saying that the
State holds just as good a titleto the Indianlandsas it does to
their mines and tninerals ; that it was by virtae of the former it

» | besany right at all to the latter. They are inseparable. Ifthey

were distinct rights whila the land is in the possession of the

| | indiany, they would remain so after the State acquires the land

from the Indians; for there is nothing in that act that ubites

| them, and a consequence woeuld be that when she granted out

1
| the settlement and discovery of America, fur any reservation
-} of the mines and minerals to the sovereign separate and

her lands to her citiz'ns the mines and minerals would no
pass, even though she made no reservation in the grant, and
this we all know is not the case.

I have looked in vain for any historical fact, in relation to

apart from the territory itself. Indeed there could be no rea.

-1 son for such a distinction ; fur, as before observed, the whole

empire and domain belonged to the discoverers. INocharter
proclamation, law, or public document contains any mention

| of such reservation. [ therefore conclude that whatever right

the Indians held to their land, they hold the sama right to
every thing which falls within its legal definition ; and this
brings us to consider, s«condly, the nature ard duration of
their title,

In considering this head I shall present three views of the
sabject.

Ist. In what manner their title was respected by Greal
Britain, the discovering nation, and from whom Georgia ab
tained the country ;

24. In what manner Georgia has respecied it since its ac-
quisilion ; and,

3d. How it has been respected by the courte of justice.

1st. We have nlready shown that the discovering nation

had a right to take dy force a part of the country, such ae
would strictly anawer theexigency making such furce neces-
sary, but that nothing would justify the taking the whole of
the country and leaving its inhabitants to perisb. That
though they might be confined in ** parrower limits,” yet there
were some limits to which they would have a right under the
laws of nature, free from the right of force. Whether they
are now Wwithin those limits it is not my intention to inquire,
though it is well worthy of human consideration, especially
as they are receding from the ** bunter life,”” which originally
justified the seizure of their lands, and approaching the agri
cultural condition, which brings them within the * curse”
of their Creator, and entitles them in common with the rest
of mankind to a portion of the earth for their support. But
Great Britain never took one foot of their land by force: she
chose the rather to adopt a more enlarged and liberal policy ;
and waiving the right as admitted by Vattel, resulting, as he
said, from a '‘ celebrated question to which the discovery of
the new world had principally given rise,” and was there-
fore a new doctrinein the law of nations; she reposed her
zelf upon the law as it stood previous to this new principle,
and took the countiry subject to the right of conquest. This
right, as every one knows, confers upon the conqueror only
the empire and the unappropriateddomain ; but private pro-
perty is sacred. It is true, the Indians did not hold their
lands in private right, that they enjoyed them in common;
but Great Britain, greatly to the praise of her justice and
hamanity, chose to respect them in that light, and conse-
quently we find in a statement of the Province of Georpia,
in 1740, sent hometo the Trade Office in Liondon, that not an
“ KEuglishman was settled within that district when the fiest
‘ colany of Georgia arrived. The country was then all
‘ covered with woods. Mr. Oglethorpe ngreed with the In-
' dians, and purchased of them the limits mentioned in the
‘treaty.” Except the charters which granted all Georgia to
Oglethorpe and his company, this ie the first instrument or
compact between the whites and the Georgia Indians; and
what does it imply? Does it not incontestably show some
kind of right in the Iadians? If Savannah and the sur-
ronnding country was bought, is it not proof that the
seller had title? And if he had title to that which was
sold, did he rot retain a title to that which he did not
sell t If, before Oglethorpe landed, while Georgia ' was
then all covered with woods,” and in the exclusive pos-
session of the Indians, they had mines which they used,
or might have used, that did not fall within the cession
made to Oglethorpe, does any one helieve that he could, by
virtue of this treaty, there being no other instrument i the
way, have restrained the Indians from the use of those |
mines? 1 think noone can anawer in the affirmative. Taen |
from that day to this where is the treaty that is upon any
other footing? If the Indians had the right then, when
have they lost it ? Oglethorpe, with his ceded territory and
with his company under King’s charter, was as much the
government of Georgia as that now is under the present
Constitution; and if he could not divest the Indians of their
right to dig gold on their lands not ceded 1o him, how can
Georgia do it now with no bigher right, indeed with precise-
ly a similar right? 'We have only to carry Georgia’s present
Government back to that time, and leave out all the treaties
we have had with the Indians since, and we have precisely
the queation above stated. Deriving our right from Great
Britain, we do not pretend to claim any better title than she
had, unless, indeed, it is the genius of Republics to be more
grasping than Monarchies—a principle I trust that neveyr will
be admitted. The above reasoning, then, shows a time when
the Indians had a right to the gold found on.their land, If
they have lost tbat right, it is certainly incumbent on the
party who says he bas acquired it to show the deed by which
it has passed. I confess I have looked for it in vain.
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The next public and distinct evidence of respect for the

Indian title on the part of Great Britain is to be found in the
King’s proclamatjon of 1763. It is as follows:

their |
which
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| and from doing many things which in legal language is called

} ¢ term, implies that a part has been previously disposed of;

¢ that anfortunate people the utmost kindness, justice, and

' Whereasit is just and reasonable, and essential to our interest,
that the several pations or tribes of Indians with whom we are
connecled, and who live under our protection, should not be mo-
lested or disturbed in the possession of such parts of our domi-
nions and territories, 38, not having been ceded or purchased by
us, ara reserved to them as their hunting grounds, we do, there-
fore, declare it 1o be our royal will and pleasure that nn Governor
of any of our colonies do presume for the present, and until our
further pleusurs be known, to grant warrant of survey or pass
patents for any lands beyond the headas or sources of any of the
rivers which fall into the Atlantic ocean, or upon any [ands what-
ever, which, not having been ceded to or purchased by us, as
aforesaid, are reserved to the said lndiaus or any of them.”

The next clause of this proclamation further defined the
reserved lands to the Indians, and forbade all persons from
either purchasiong or settling within the same, and further re
quired all persons who had inadvertently seated themaelves
upon tands which had not been ceded or paurchased, forthwith
to remove themselves from such settlemente. And then he
concludes in the following just and emphatic language:

“Tu the end that the Indians may be convinced of our justice
and determined resolution to remove oll rensonable canse of dis-
conteut, we do, with the udvice of our Privy Council, strictly ea
join and require that no private person do presuwe to make any
purchase from the said Indians ; but that if at any time any of the
s0id Indiang should be inclined to dispose of the paid lands the
same shall be purchased only for us,in our name, at some pub-
lic meeting or assembly of the said lndians, to be held for that
Fur';:uae, by the Governor of our colony within which they shall
18.

Here, then, we do most clearly perceive that Great Britain
forever relinquished the idea, whether founded in right or not,
of taking Indian lands by force, and that she asclearly sub-
stituted 1n its place the night, and no other, of pre emption.
ln this proclamation the pre emption right most obviously
originated, was the only one claimed by Great Britain while
the country remained hers, and was continaed, as we shall
hereafter see, by Georgia down to a very late period.

In all the treaties made with the Indians on the part of
Great Britain that Government evinced a studious care to
make it appeusr to the world that all its purchases were fair
and just. In the lasttreaty, made in 1773, with the Chero-
kce and Creek Indians, there is a remarkable instance of this
anxiety. Afier stating inthe preamble that the Indians, in a
full, free, and voluntary manner, desire to cede the lands
therein mentioned for the purpose of paying their debts to the
traders, and that it will be a great favor rendered them to
purctase the same, the Indians say: * We do hereby so-
' lemnly declare that we do fully and clearly understand every
‘ part of thia treaty-and cession, it having been fully explained
¢ and iuterpreted to us, and that the same is made at our 6wn
‘ request and for our own benefit and advantage.” This
trealy was for all that fine country above Little river up to
the Cherokee corner, | |

Before 1 leave this branch of the subject | will euggest a
fact, which goes toillustrate, under another aspect, the fore-
going reasoning. The last Legislature passed an act to sur-
vey the Cherokee nation and distribute it by lottery in the
manger herstofore pursued, with this exception, that the im-
provements of Indians falling within any of the lots should
be reserved to them, and that the fortunate drawers of such
tota should not be entitled to a grant for the same, or in bny
manner to * 1emove or attempt to remove the Indians from
their said improvements,” until the General Assembly shall
enact to the contrary, or eaid Indians or their descendanis
shall voluntarily abandon such improvements. Now a ques-
tion naturally arises, what kind of a title have these rcservees
under said act 1 In sinking a well upon their premises or ip
ploughing their fields, if they should turn up a piece of gold
and appropriate it to their own use, would they be obnoxious
to the law which makes it criminal to dig gold in the Cber-
okee nation 1 If they would not, where is the difference be-
tween that case and their condition in the nation They
would bold their reserves under no better title than they now
hold the nation. The act only reduces their title from a
tenancy in common to one in severalty, and the quantity from
a large to a small amount ; and surely whatever right they
would have in the last case is precieely the same which be-
longs to the first, for the operation of the act dves not in the
smallest degree change the nature of their title, Itisstill a
title by occupancy, without limit asto its duration, unless the
SBiate chooses to end 1t by force.

I come now to consider the only argument that bas been
advanced to sustain the State in the course she has taken, It
is this: The Indians hold their lands by the mere title of
occupancy—the fee aimple is in the State; and, therefore,
baving the reversionaly interest, she can restrain the Indians
from injuring the freehold, or, in other words, from committing
waste. If this be true, she can also prevent them from cut-
ting timber beyond what is necessary for the absolute use,

waste, Working mines comes «ithin that definition,
and is of no higher injury to the freehold than any other
epecies of waste. But the truth is, the lndian title of oc-
copancy assimiiates iteelf to no printiple of the English
law, which gives tne right to stay waste, a8 it is called. [t
ts analopous to no estate, upon condition, which involves the
relation of landlord and tenant, remainder man, or reversion-
er, and these are the only three characters who can restrain
waste. It must be a paruicular estate to which there is a de-
finite limit, cerlain as to the time of expiration, which will
entitle the owner of the freehold to sustain the commission
of waste. We all know what the renting of land means; it
does not fall under this head. [t ie not every reversionary
interest in lands that will give the right to restrain the
tenant from committing waste. It is a well known fact that
the State, as the source of all title, has a reversionary interest
in every fuot of land she grants ont to her citizens; forif
they die without heirs and intestate, their lands revert to the
State by virtue of the escheat law. Now, under this remote
expectant ivterest, noone will contend the Legislature could
resirain the good people of the State from digging gold on
their lands. The State does not hold in remainder; for re-
mainder ** is defined to be an estate limited to take effect and
‘ be enjoyed after another state is delermined. There must
‘be w particular estale created, certain and determinate, as
‘ for years, for life, or in tail ; and remainder, being a relative

‘ for, where the whole is conveyed at ouce, there cannot pos-
‘ sibly exiast & remeiader; but the interest granted, whatever
‘it may be, will be an estate in possession.” [2 Black. Com.
165.] Every one must perceive that this relation does not
exist between GGeorgia and the Indians, ¢ Anestatein rever-
‘ sion i8 the residue of an estate left in the grantor, to com-
‘ mence in possession after the determination of snme parti-
‘ cular estate granted out by him.” [2 Black., 1751 Sir
Edward Cuke describes a reversion to be the returnirg of
land to the grantor, or his heirs, after the grant is over. Now
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it is equally clearthat this estate dors not apply to the case of
the Indians; for, instead of Georgia’s being the grantor, and

specific duration, the very reverse is true.
the original grantors, and reserve (o themselves in the grant,
to wit, the treaties, an interest which is unlimited as to time,
and not (o end without their consent. These are all the es.

question; aupd it may with great confidence be a-serted that
none other can be found. Their occupant title is onlimited
as to duration, and to them is to all intents and purposes the
same as a fee simple. They do not care what it is called, if
you do not take it away by force, and will suffer them to re.
tain the use and possession of it ll they choose to part with
it upon their free and voluntary consent, But we frequently
attach wrong ideas to particular terms, and if itis understood
by the term occupancy that it is such a title as will justify
Georgia in removing the Indians whenever she pleases, no
thing can be more erroneous ; for, according to the legal sig-
nification of occupancy, a8 understood in the English law, !
they will have a right to retain their land antil they volunta.

rily abandon or sell it. Mr. Blackstone, in describing the
titje to land by occupancy, says ''it is taking the posses-
sion of those things which before belonged to nobody.”
This, as we have.seen, is the true ground and foundation of
all property, or of holding those things in severalty which, by

the law of Nature, unqualified by that of sociely, were com-
mon to all mankind. But whenonce it was agreed thatevery
thing capable of ownershipshould have an owner, * natural

reason suggested that he who could first declare his intention

of appropriating any thing to his own uee, and, in conse-
quence of such intention, actually took it into possession,
should thereby gain the absolute property of it 7 [2 Black,
258.] There is now no title by occupancy in England, and
nev«t was but one instance, and that is now virtually des

troyed by statute. The case of the Indians in America
comes the nearest to it of any we know of; hence it is 8o
called, and applying it to the definition above laid dewn, it is
a much more stubborn title than 18 usually conceived. We,
have scen also that the first discoverer, Great Britain, so
chose 80 to consider it, and imposed no other condition or re-

striction upon it than the ri%ht of pre.emption on her part.
This has been followed up by Georgia, by the other States,

and by the United States; so that, as far as buman action

and decision can confirm and settle a question, this is at rest,
It will be recollected that at the Auguet term 1830 of
Clark Court, I delivered a charge tothe grand jury, in which

[ mentioned that it was my fixed determination to enforce
the laws of Georgia in the Cherokee nation. 1 told them of
the illiberal interference of other States in this question ; that
they had reproached us with cruelty, fraud, and injustice to
the Indians, and said, even in Congress, that it was our in-
tention to oppose by legislation, to persecute by legal prose.

cutions, and finally destroy the Indians to obtain their lands.
I concluded that charge by saying, ‘‘let us falsify the pro-
‘ phecies that have been made as to the treatment which the
‘ [ndians are to receive at our hands by exercising towards

‘ humanity. Their rights must be respected. To the In-
¢ dians 1 will say, they have nothing to dread, as far as they
t are concerned, either from the character of our laws or their
‘ mode of administration; for if we can live under them they
‘surely can,and nodistinctionsheall be madein theirexecution.”
In the name of every thing that is holy in religion, is lovely
in charity, that is sacred in justice and dear to freedom, let not
this be an idie faithless pledge. ‘‘Justice (says Vattel) is the
‘ basis of all society, the sure bond of all intercourse.” All
nations are then etrictly obliged to cultivate justice with re-
spect to each other, to observe it scrupulously, and carefully

and
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to abstain from every thing that would violate it, Every
one ought to render to others what belongs to them, to re-
spect Lheir rights, and to leave them in the peaceabls enjoy-
ment of them. The elegant historian, Doctor Ramsey,

glotious to civilize one tribe of savages than to expel or ex-
terminate a score. Instead of invading their rights, promote

i

their happiness, and give them no reason to curse the folly of
their fathers, who suffered your

has said,  universal jostice is universal interest,” Themoast}up to
| enlarged happiness of one people by no means consists in the
degradation or destruction of another; it would be more|®
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tothem.” In this strong sentiment of justice, all good men
muet concur, I am persuaded; it is one which Georgia, elan-
dered as she has been, will not fee] herself authorized to dis-
obey. But to consign a weak and defenceieas race to the
scourge of slavery by day and the gloom of a dungeon by
night, far from their country and their friends, for no other
crime than that of taking gold from their own land and the
land of their fathers, is not only a departare from this heaven-
directed principle, but will incur the condemnation of all civil-

‘ized nations, if it do not provoke the curse of a much higher
tribunal,

I
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