Sinee the foregoing was written, the cele-
brated - Opinion™ of Judge Clayton has
rived, aecompanied by its patron, the pre-
sentment of the Grand Jury of Jackson
coun They are twing conceived at A-
thens and  brought forth at Jellrsen, It
seems the birth of these bantlings was nat
expected until Hall court, their prematurity,
aceounts for their weakness—But as they
are relied ony as a @ firm and independent
resistanee” to encrouchment, T wi'l treat them
with that % beeoming decornm,” due 1o th
departmeat, from which they come. Can-
dory, however, compels me toacknowlhed ze,
that I do this moare from courtesy, than
feom a conviction of right.

Twould first inquire, what “eneroach
ment' is intended to be resisted, or how Liz
hooor happened 1o consider it pecessary
that fie should throw himsell into this sup-
posed breach of the Constitation.  Fe his
powers, to hesure,of a high jodicio) charae-
ter, but they are as well defined and as
strietly limited as the powers of any other
department of the Government § and I eon-
sider that his will be a difficult task, who
undertakes to defend the propriety of o
king the decision which the Jadge has pro-
aounced, It seems thata grant was tende
ed io evidenee, possessing, in appearance, all
the legal requisites of such instruments, —
Lot from public ruor, or newspaper ry-




'lwrl, which i nod more autlientie nawea| rado
Ay sy it came to the vars of the connscl i fwhie
Feboyed i the casey that there wis some s | Pl

tudhnee at Milledgeville abaut the Seeretiy
who hnd signed the josteument, Thon up

mnlr!. A constitutional 4|lu~-)mn of high nne-
porty i n'nhuu, punlic eotivenienes ano nidi-
vidaid vighty s foethwith deeided <110 ven- |
Lare to say, that a0 is the fiest tioe that any
Judge hins setaside so solema an instrument
wea Grant, whenit purported t possess Ihr
fegal vegmisites, The » Powers that he,”
always eespocted, and theiy nets lunai-
dered as valid until the contrary is made to
appenr by eompetent authority,  That a
Judge presidiog i a distant connty, in the
trinl of o question of a frandulent deaw pos-
ausses this competene y to deeide the con-
atitutionality of an oflicers appointment, and
to nullify his acts, no jurist will insist, Yot
this has been done, and the Peaple have
avight o expeet from Hn-lr representatives
0 (ln teemined resistanve g well might the
court hnve et aside the Graot for the T
o whiel dace lwnn Court-House i situated;
un the alleged ground that the <oldier “hllst'
it wins there located, never
ire—that the Surveyor was
ot (.nly qualified—that the chain earriers
were not gworn—that the Sarveyvor Gene-
val had never vecorded the plit—that the
Secretury of S had not given bond—or
L that the Governor wis anal Ifthe conrt
will permit grants to he impeached for these,
| or s any other canses upon mere motion,
 Faod will fakee pubilie rumor or niw e
port as evidenee of the fiet, the S
he eonsidered ns
| reported to the Ty
| by Lottery. Thu .
cision,—1 will now
the decision it=clf,

| The opinion proceeds upon two gronnils,
st What vaeancies the constitution infend-
ed the Exeeutive shonld fill —2d. How far
an office might be discharged by deputy.—
The Jast ground involved wo didicalty =1t
eVer Was A question except with those who
wehnowledged no guide but Drejudice, and
who wern dl'll'l mined to persi-t even against
their own convictions. Tt will not wl\\‘.l
presume, be contended that the Seerotary of
State can act by deputy and find his justif-
cation cven tnthe Fee Bl The tivst ground
2 e, seems to he the only one deserving
o ot In disenssing this, the conrt looks to
the intention of the fw givers, aned the im
v | port and signifiention of words—DBoth rules
o e confessedly just and safe, bot the first,
pplicd to the preseat qmwnun 1303 vague
o | sodadefinite, as the clause of the con=titu
ton itself.  Inthe constraetion of a remedi-
al statutey the Judge's tisk is imore vasy.—
By considecing the old law, the mi-chivCand
o L the remedy, the jotention becomes obvions
i | Bt toconstitutions, no such rules apply—
of | their provisions are general, and unfortonate-
-y thelr expressions somntimes indefinite,
I andd adways deft to the construetion, and
Tl sonnd disceetion of these who are appoiated
o | execute them. Qur constitution in disti-
o | Mating its powers, gives to the Execalive
s the authonty of i g tany office which
o | sl Become vaeant by death, resignation or
- otherwise” Inothe present instence, the
vacancy  happened Sotherwise™ than by
death or resigontion. Butsays the opin
it muat Imp;n-n as thouzh by death or re-
signation, else itis no vacaney,  Herve the
comrt violates one of its onvn rales, and toi-
tures the word “otherrwise™ sooas to 4 pro-
duce a meaning ditferent form ita abvious
import.” 'I‘Iu- (rates of the constitution
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the govermment must be conducted by a-
gents—They  knew also that these olfices
h- | were diable ta become vacant by death, re-
p | sigoation, vemovaly disability, abuser, non-
oy | UseT, and by i great vay
o | ties whiceh could not e foreseen o enumer-
ot | atedy and which could not he provided for
inany way o conve nn'm. as h\' ref

exigeney to the dis
We find the rel
and so made asto v

Apiins a capricious exercise of these pow-
s the constitation has sufliciently guards
by the responsihibties whieh it hasimposed.
v The e T imiting Exeentive diseyetion in
ey this regard conld never have oceurred, 101t
v hady the mitation was easy and unambizo
calons, " woright have been, = 'hat
w | the Governor shall have power to il vaca-
1l eies which may bappe n ll\ n‘ athy resizoa-
m | ton or the Bike canse, ol have
u- L heen a pearer appronch to px'n- n, but the
v design ol e dastean would not live
ng | been furthered, or the vights of the otfieer:
e | better protected. Execulive coustraction,
wo L and Execative diseretion, would at List baye
Hd | defined the voley, and Gt these there is safi-
ce, (. The danger iCany, i on the side of (oo
meh forbearanes o highan office as the
Exeentive of i feee State woudd never jeo-
tf pardize the tenure of bis own .lppnlxlllvll nt
by anact of pasifly n|||u|ly towards a subal-
tern—for % wlint profiteth 4 aoman o gain
= the whole world and lovse his own ~'nn| &
seword Cotherwise," then, T eonsider as
sfromany limiting or controliy
of the words  death™ or *yesi
. {There is another cluuse in the Coastitation
which s in stiiet analogy with the one we
are examining,  Itisthe amendment of 191y
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tee | tothe dth, see, of the 200 Artele, providing, |

he | thaty T case of the death, resi
T | disabilily ol the Governo™ the Py
< the Sepaste shall do the duties,” &e.—Now
- fwhnt amonnts toa * disabiliny” and who
Dl judize ofit 2 Testands upon the samye
faoting with the world S otherwise,” in the
previous article, andis to be constrned in the
sime way.  IToe o example—suppose  the
Coverpor should leave bis office, ® ona visit™
to Augnstine, but with the anteation to re-
fur twelve months hence, having Liowevey
siven one ol his secretaries a power of at-
thrney.

The Court says, € that time nor distance
cannot alter the prineiple.” Itis known to
the President of tiwe Senate that this abseoee
has commer end, and how long it will last—
That grants ought to issue at the average ol
tea per l‘:!\"—‘ Uhat convictions have taken
phaee, and “that pr
be applied forin tavor of life,  Would these
exigrneies amount to a *disability,” and
would the Presideat enter upon the funeti-

tion or

sideat wonld stund bark, or wher
oy | comimunity of frecmen so prejudiced, as |ml

dent off

dons or yeprieves are to -I

I
1l

ous ol the office 2 What il eringing Pre-| e
i lln- u

1is | 1o sustain .md protect Lim. But says llu"(

i [Il'lﬂlml, T resort to T achmiat, to anac- \F
tion on the bond, Sach sophistry may I»t"
fine | consolinz to the offending officer, butit af- ) ¢

fords inedequate redress to an luJurud and
msulted community !

an- | hiranch of the government, ([ meanthe
ho | Hoose oflicer

Z

The oflicers composing the Executive
State-
y) are provided with compe-

mia- | tent salaries or compensation, and that of l,
o= | the Secretary of State vearly equalto al! the |
der-fothers together.  Their dutiv 4,1,

all

and they enterinto express contract to dis

N

chiarge Uieta—the public have a right to
theiy serviees, and the Goveznor, from the



ratore of e ofiice, and the powery willi| 8
whieh e s elothed, superiotends the whole [
A he most prominent of lis powers, B8 the
Aonewhineh we are disenssiog s the right l”i

declar I.nul 1 vaeanel 1 hove sandy thin ‘
<{these vacancivs may happen by abuser, nun-l
Lofees Al D do ot heliog te the ho- |y,

b
| noralile pin m of the liovy vet T wili not v
hetrny snelindilference to ,mhlu' n,unmn us | of
the Judge has done, by giving a long decisi- |

|nn withont uny anlhnm) tn ﬂnmmnl it I
| HES velianee Bs apon this mgennity of his ae- | '

Wutnent—mine npon commen senee and the

steength ol anthovity, I havey therelore,

when o book or two from s Lawyer's office,
wheve Tread the opinion of iy Lord Coke,
that oflices may be  forfeited hy abniser,
non-user, and vefusil®—3 Bacon's Abridge-
ment, 312—That when an offier coneerns
the uluunu(rnlmn ol Juatice or the Com- |y

monsealih, the officer, ex-oflicio, ought toat=| 1o

tend without demind or veguest, wnd that by | ds

non attendance or non-user, the oflice is for- ¢l

s | feited,” That “non- dlh-ml.mu- s pood [

ceause of the forfeiture of the oflice ul Re- [V

 corder,™ 1Sl 305, 3 Mad, 110, Dyer 101,

| His honor will please exense my nm|u-r(|'

o medling with Low hooks hat'Freally
sht I shuukl not he treating the public

s with o heeoming decormm® to s ny my spe-

s 1 enlations hefore them, without some antho-

=ity paviientaly as T had no Graod Jury | B

¢ presentinent to haek me,

r To the apinion, qnvdinn is put to the

s eandor of every sober judgment," whether

o the Diegislature would mpeach, remove, oy f

el eren non=cleet an aflicer who han been gail o

=Ly of no other oflines than visitiag the sea- |V

board. The most effeen test would be

[ the Judge tomike the experiment hims
atthe commencement of Ins Jodicinl Cirenil

= | —let bim absent Wmsell for six weceks, and

Of then see whether the Legislatare would not

relieve, goardand place a more faithiful sen- "'
S tinelat s post, l'
-1 Ishullsay no more at present. T regret
|t there was oecasion for saying <o much, | -
—Land that the sl )ml werenotio beiter hands,
| Bt finding the upicion prematurely obtid-
0| ed apon the pubiie, ltulwlolu ievery man's |
A | privitege, wod most men’s duty toexpose it |
stEA the Executive Department of the overn '\'

Llineat is made the subjeet of inguisitorial
of | seratiny, the |m|u indy can claim no exemp-
i- | ton, A FRIEND TOTRUTH. |,




