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The Gth seetion of the secondartivle of the
constitution declares that, @ wheo any olfiee
“shull become vacint by death, resizontion,
“or otherwise, the Governor shall have the
Spower to fill such vacaney.” The cod
proposed to be effucted by this section of
the eanstitution, was clearly, that the seve-
ral oflices of the gavernment shoudd be af al)
times efliciently filled, o in other words,
that the operations of the government should,
atno time, be saspended for (he want of pro-
per oficers. Onw of the true fests ofa good
government, is ity capacity to Keep and
maintain all its parts in equal, uscful, and
constant operation, A good government,
like: o piece of perfeet machinery, is o con-
steneted and fitted together, as 1o renovate
itself, and remove or ohviate all intervaption
cansed by its own imperfections ; the decay
ar failore of & subordinute part will not de-
ange and gtop the operations of the whole
machine, Indeed, it may be, not inaptly
ealled the perpetual motion of the morsl aod
political wurl«t

The power given the Governor to filf va-
eancies, necessurily involves the power to
determime whea vacaneies oxist, for the
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plain and obviouseeason, that the power to
determine, is an essentiol meansin exeenting
the power to Al if the power to determine
he elsewhere ladged, great inconveniences
and delays would wmise hefore the power to
fill could" efliciently operiate ; and busides, no
wood reason can be assigned, why these two
powers should be vested in digtinet hranch-
vs of the government,  Ttis true, the Jadi-
ciary, orat least one of the Judges has gra-
luimmly assumed the power to determine ;
but thaf assumption is no argument, that the
power in question has been by the constitu-
tion vested in the Judiciary,

[t hus been well said by one of {he most
enlightened statesmen of the present day,
that * no axiom is more clearly astablished
“in law or o reason, than that swhenever
“he end i required, the means are autho-
“ rized ; whenever a general power to do a
“thing is given, every particular power ne-
enssary for doing it isioclnded.” T would
enguire, “* what ia power, hut the ability or
*faeulty of doing a thing ? what is the ahi-
ity to doa thing, but the power of exaploy-
*ing the means pecesgary o its exeention 27
Whatis the Exeentive power in the present
instance, but the power to fill vacancies, to
effect the end contemplated by the constitu-
tian, that the administeation of the govern-
ment should, at no time, cease 7 What are
the mreans necessary 1o execate this power,
tint the power to determine whether an of-
Gee is vacant by death, resignation, or other-
wise 2 Sepurate the power to determine,
a the power to §1 and it will be readily
y how the one muy defeat the otlier, and
both heeome iseless. To deny the power
of the Gavervar to determine whether a va-
caney did exist under given circomstances,
would be a denial of the truth of the well
known maxims in political reasonings, * that
W the means onght to be proportioned to the
“end s and that there ought to be no Limi
“ion of a power destined to effect ap
+ pose, which is itsell incapable of limitati-
% on,"

It is true,

1t possible abuses are incident
to this implied power, and it is equally true,
that possibile ahnees are also incident 10 eve-
ry gpecific power vested by the eonstitution
in the Executive. The Governor, in the ex-
ereise of tha powers given him by the con-
stitation, whether express or implied, must
nse his own diserction and judge for him-
self 3 i he pass the bounds of the constis
tution, and make a tyrunical ov improper
1se 0f his powers, the peaple must resort to
sneh measares as the exigeney may require,
i such as the constitntion may warrant,—
This resoning iz o obvious, and 8o agreea-

I to common sense, that T am persvaded,
the plaiaest understanding will atonee com-
prehend ity snd assent to its troth,

To pursue the sabjeet further—the 8th
gee.of the 20 art, of the constitution, gives
the Governor the “power to convene the
“ General Assembly on extraordinary ocea-
Waions  The expression * extraordinary
accasions,” is cortainly broad, vague, and ex-
tremely indefinite, as much so at any rate,
as the wond *etherwise.”  Has the Gover-
nor the power to determine what events or
circumstances will, in terms of the constitn.
tion, create an * extraordinary oceasion 2
I he have sach power, it is assuredly given
hy implication, for no such power is specifi-
ed, and it too, may he abnsed; for % some
S future Executive disposed to be achitrary,
“eauld always find” circomstances, * that,
“oun e this unlimided power of constiuci-
“on would mmoont to™ an extraordinary oe-
casion, and eonsequently he could convenr
the General Assembly cvery month in the
year.  What would we say ol that Judge,
who should decide that an act, passed ot an
extra session of the Legisloture was no law,
heeanse the Governor had convened the Ge-
noral Assembly under cirenmstances which
did not amount to an ¢ extraordinary occa-
slon 2" Strange ag it may appear, a Judge
has us much power to malze such a decision,
as ho has to determine whether an office is
vacant by death, resignation, ov othersise.

The 14th sec. 2d art, of the constitution
snys, the Governor shall have power to
ppoint his own Secretaries.”  When the
Governo’s Secretaries are once appointed,
they are to all intents and purposes as much
under the protection of the constitution, as
the Sceretuy of State, and ia theie cousti-
tutional vights they differ from Lim in no
ane particular.  Now, if th gentlemen
were to declare independence and set up lor
themselves, one going to St. Augustine, one
to New-Orleans, and the other to the Sara-
toga Springs, but all with an * iutention o
relurn” at some future and uncertsin day,
haviag, however, previously authorized Pe-
ter Fair (o ign their individual pames to all
grants, orders, nnd other ofticial
anght the Governor to do ?  According to
the principles laid down and maintained i
Judge Clayton's late decision, their oflices
would nothe vacant § and so Tsuppose his
sonae of @ official duty™ would compel him,
viith » becoming decorum,"” to decide, when-
ever oceasion requived.  Butall men andur-
standiog the principies of the constitution,
and regarding the plaigest dictates of com-
mon sense, minst acksowledge that the Go-
vernor would huve the implied power to de-
termine their offices vacant, and fill them
accordingly.  And we find that some ol (i
Governors ofthis state have, as oceasion re-
quired, suspended and dig:nissed from office
their Seeretavies, and no one ever pretended
to question their constitutional power to do
50
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The 2. efavse of the ad. Seetion of the
2. Article of the constitution of the United
States, declares that the President, * Shall
S have power ta nominate, aod hy and with
“the advice and consent of the Senate, shall

ught

“appoint Ambussadors, other public N
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(e, and cansule, Judges of the Bapreme ; oug!
S Cohet snd all other officers of the United | pard
S ates, whose appaintments are not hereio | bly |
wotherwise provided fory and which shall be frent]
*egtublished by law,  Butthe Congress may |7
*hy Loy, vest the appoiotment ol sueh in- ner,
S furor olficers s they think properin the {lost
“Preident alone, in the courts of luw, or o | bout
the heads of Departents.”—Early after | whe
Athe (ormation of the constitution of the |side
A Uaited States, it was contended, that inus- | elfus
much as the Senate cosoperated o making [ wer
Jappointments under the constitution, their | tatig
consent woukd be necessury Lo displace us | curi
| wall as fo appoint. But we ave informed | they
[ that, “1his construction has sivee Leen e | 4
(4 Jevted by the Legistature; aod it is now| #
| wettled in - practice, that the power of dis-
| placing brlongs exclusively to the Pre

| dent."=Qaeof the most useful, enlighten-
| ed and distinguished administrations of the | T
| General Government commuenced its opera- (#a
tious by an alinost universal and indiserimi- |agai
*{nate removal of oflicers from office.  And |On
' {indeed Mr, Jefferson without hesitation ex- fenti
| ercised the power of abolishing ofices.  In [Mo
Liis mesmage of (he 8t Docember, 1801, to |whe
Lioth bouses of Congress, he says, * We may [olfic
“well doubt whether our organization is |io 1
“not (oo complicated, too expensive s whe- [bar
“her oftices und officers have not been mul- [tak
- (*tiplied anueeessarily, and sometimes in- |fou
| Jurionsly to the service they were meant to | He

% promote. T will canse o be luid before fpro
VS yanan essay towards a statement of those | eve
5 who under public employment of various |tice
Hkindsy draw money from the Treasury or bty
* from our citizens.” Among those who are | bus
“ dependent on Exeeutive diseretion, Ehave | tha
“hegan the redaction of what was deemied
unnecessury.—Afler enumerating several
- [offices which e had discontinued, such for
example, as were conneeted with diplomatie | Jac
= lageocy, spectors of internal reveaue, and pub
several ageucies, he proveeds and  suys, |ser
“ Other reformations of the same kind will |8
“he pursued with that eaotion which i re- -
qoisite, in removing vselessthings, not to in= A
Jure whit is retaioed.”=-Here it iay be re-
/y (marked that the clause of the constitution | sop
above quoted, conlaing no express power | La
authorizing the President either to create | 142
or toxuppress an office ; vor does it contain [ ma
a |an express power {for the President to remove | 1t
an ollicer; yet My, Jefferson exercized the |des
two last mentioned of these powoers, and for |1t
s doing, the least and the meanest of all Lis |18
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slanderers, never ranked kim among those ;::.'
who leel power and forget right."—And |
o

now Tsohout to the decision of any eandid
1t land honest adversary of the Governor to | jj
0 tsay, whether the construetion given by him | reg
3= [to the word “ otherwise is so anlimited wnd | pre
1- s0 unreasonable as the one given by the |ate
e { Presidents and the Nationul Legislature, to | air
ry [ the elause of the constitution of the United | |
f- | States, above mentioned.
-1 To remark further—DBy reference to the | |
¢, {quotations made from Mr. Jefferson’s mes- | M
ly {sage, and to the message at large, it cannot
fail to be discovered, that it breathies a spivit -
hostile to every thing bearing even a remote
analogy to sinceures § and that it goes to
i eaml impress with muaeh foree, the
good, wholsome and republican doctrine,
at fthat offices were intended for public good,
and not exclusively for individua) conveni-
ence and private emoloment.  What are
the prineiples and doctiine avowed in Judge 4
Clayton's opinion 2 Let the candid and
rellecting part of the community resd and
ot {judge for themselves, and they cannot help \
vy fdiscovering in its tone and pirit, a friendiy
e- |regard fur what does not in principle, diffcr | ™
o0 | from sinecares, It openly avows the doetrine
x- | that an otficer receiving four or five thousand
- Jdollars of the people’s money per snnoin,
st may leave his office for moaths at a time,
provided he intends to retarn, and that he
may anthorize any one to sign his name
er Halone” to ofliciul acts.  Apply this doe-
to [tine to any oflicer, whose office is worth
e, Jonly four thousand dollars per anuum,
— tand what is the result? The officer can
hire a substitute for one thousand dollirs
per annum—the substitute is authorised to
sign the name of his principal, and so
the principal may go about his business,
th {and pocket three thousands doflars per an-
s [ num without doing any official duty what-
he lever.  If sueh doctrine be not, in prineiple,
A= precisely the same as that of sinecures, Tam
ry {at a loss to eonjecture what is to be under-
X-|stood by the word sinecure.—I mean, by
tey1the word sinecure, an ofice without em- |7
o= | ployment, where the oflicer received puy and |
or [dors nothing. th
Bt whenve does Judge Clayton derive {as
his power to determiue, on mere motion,
whetheran office s vacant 2 JUiscortainly
- notan express power given to the Jodiciary
ne |it then mast resalt, L sappose by implicatis
and (rowm which ex s power canithe fule
lyiwmplied 2 Isitimplied from the 15t Sye-
tion 1st, article of the constitution, which
declres as follows s *The Legislitive, 1x-
secative and Jadicivy departments of go
“vernment, shall be distiaet, and each de-
spartment shall be confided to a separate
of magistracy 3 and no person or
ciion of prrsons, being of one of
“those departments shall exercise any pow-
Ser properly attached to cither of the others,
Cexeept in the dnstances hervin expressly
“permitled.”—! latter mysel(thatit husbeen
conclusively shown, thit the power to de-
termine the question of vaeancy, or no vi-
. |eaney, properly belongs, and i attached to
ion | the Exceutivee Department, and that puower
heing not expressly peradiled or given to vi-
ther of other departinents, it follows that his
honor has assumed jurisdiction of amatter
uut belonging to the jadiciary depattiment,
Judge Chiyton,after having reeapitalated
the substaace of the Exeeative oider of the
12th of August lust, proceeds in his opiuion,
S Now, wpply it o siwilar e

7
weed in and wbout the town of Mil-
one | ledgeville, and it will be readily seen that

ira- § % na vacation ot oflice Id resalt, to wit:
ndo | Abner Hammond, Lsquive, Secretary of
lay, | State, huving absceated himsell this momn-
Pe-[®ing (for time npor distanee cannot alter
vall | the principle) from the seat of govermmnent,
it | without the permissionor know ledge ot the
g to | Lxecutive, on a visit o Scolshorough, and
| i ) thenee to the bout yard (1 mention these
ieea |9 heeause they are well known and contign-
his{* ons to the seat of Government) which
oy [ makes it very uncefain when he will res
weie | 9 tarn, Sze.—Ordered, that his ollice by va-
lor= |4 cated, e, Now, does not plain sober rea-
on, | % son revolt at the idea of a maos losing,
om- | perhaps bis all, on aceount of so innocent
(o~ | an acty whether he left woy one in his of-
de- | fiee or not®* I'his argument has been
1em {adverted to, not with a view (o answer it,
" | fordt deserves no snswer, but s a specimen
) re- | (o show the manner and spiritin which the
Mlice [ learned Judge has delivered his opivion,—
ded | Surely Lis reasoniog in this particular shows
» do Jin a clear and strong light, the vast benefits
which ay be derived from the * viginti
the | anaorum tucubrationes”"—By a similar pro-
ited | cess of lumineds reasoning and eogent ar-
hidl | groment, this © Lving oracle” of the law,
with | could; with the help of a grand jury property
shall fselected, demonstrate in a manoer equally
clear and satisfuctory, that ghe Goveroor
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cuglit nol to be entrustad ¥ the powrer U
pardon, for the reason that he might poas
bly fet foose all the conviets Gom the P
teatiary.

The very happy woy, and digo'Ted man-
nery in which his honoy fing thought fir o il-
lustrate his avgnment by references (o the
boat yard, &e. &e. inclioes one o doubt,
whether he intended his opinion to be con-

sidered a8 0 law argument, or only 08 an
A elfusion of Holly Sprtag wit, 16 the latter

were his intention, [ raay, © without the affec-
tation of" diffidence,” leave it as “matler of|
curious speculativn,” forothers to suy, whe-
ther or no,

“o4dis wit was sent him for & token,

# But in ke curringe, craclt and broken."”

COMMON SEN3E,
A Card to “ A& Friend to Truth,”
The undersigned will feel much obliged to

-\*a friend to truth," to lovk ut bis law-hooks

again, and refer him to some other pages.—
On examination, itis found, “ Bae, 812" is

{entirely upon the statotes of gaming—* 8d

Mod. 142,” the report ol a case examining
whether a Marshal could mauke a grant of Lis
office, and no such page us 432 can be found
i 15t Salk. Perhaps hia mistakes, at the
bar like these, induced people long since to
take up the opinion, which he has at last
found outy and candidly confessed, * Trar
HE 19 N0 LAWYER' His success in that
profession, no doubt convinced him, that
every man who has been admitted to price-
tice faw, i3 not & Iawyer; and that he had

- | better quit ity nnd tura his atteation (o some

business which requires subserviency more
than talents to enable him th suceeed,

JURIS-CONSULTUS,




